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IMPORTANT JUDGEMENTS
(Brief Summury)

Uttar Pradesh Financial Corporation Vs. Gem Cap
() Ltd. — AIR 1993 SC 1435 — The Hon’ble Supreme
Court of India held that the Financial Corporation is an
instrumentality of the State created under the State
Financial Corporations Act, 1951. The said Act was
made Dby the Parliament with a view to promote
industrialisation of the States by encouraging small and
medium industries by giving financial assistance in the
shape of loans and advances, repayment within a period
not exceeding 20 years from the date of loan. We agree
that the Corporation is not like an ordinary money-lender
or a Bank which lends money. It is a lender with a
purpose — the purpose being promoting the small and
medium industries. At the same time, it is necessary to
keep certain basic facts in view. “The relationship
between the Corporation and the borrower is that of
creditor and debtor. The Corporation is not supposed to
give loans once and go out of business. It has also to
recover them so that it can give fresh loans to others.”
The Corporation no doubt has to act within the four
corners of the Act and in furtherance of the object
underlying the Act. But this fact or cannot be carried to
the extent of obligating the Corporation to revive and
resurrect every sick industry irrespective of the cost
involved.”

In a matter between the Corporation and its debtor a writ
court has no say except in two situations;

a) there is a statutory violation on the part of the
Corporation; or

b) where the Corporation acts unfairly.



A.P.State Financial Corporation Vs. M/s. GAR Re-
Rolling Mills, AIR 1994 SC 2151 - The Hon’ble
Supreme Court of India held that the Financial
Corporation is entitled to take recourse to the remedy
available to it under section 29 of the SFCs Act even
after having obtained an order or a decree after invoking
the provisions of Section 31 of the Act but without
executing the decree/order.

M/s. Vajra Chemicals (P.) Ltd. Vs. A.P.F.C. - | (1997)
BC 115 (PB) - Doctrine of Election between two
remedies available to the Corporation u/s. 29 & 31 of
SFC’s Act, for some relief option to elect either of them.
Doctrine not applicable where scope of two remedies
different. The court has further held that the Doctrine of
Election clearly suggests that when two remedies are
available for the same relief, the party to whom the said
remedies are available has the option to elect either of
them but that doctrine would not apply to cases where the
ambit and the scope of the two remedies is essentially
different.

Orissa State Financial Corporation and another Vs. Hotel
Jogendra - The Hon’ble Supreme Court of India held that the
loanees defaulted in the repayment of loan and took indulgence of the
court to delay the repayment of dues. Dilatory tactics defeat the
public policy and the court process becomes an instrument of abuse.
The court will not help such loanees.

Karnataka State Financial Corporation Vs. Micro Cast
Rubber & Allied Products (P) Ltd. & Others

The Hon’ble Supreme Court of India held that the action
of the State Financial Corporation in exercise of powers
u/s 29 of the SFCs Act, 1951 not liable to be interfered
with if it has acted broadly in consonance with the
guidelines issued by the Supreme Court of India in the
matter of Mahesh Chandra Vs. Regional Manager,
U.P. Financial Corporation & Others, J.T. 1992(2) SC
326 — AIR 1993 935.
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1) -judicial review is confined to two situations viz. there
IS a statutory violation on the part of the State Financial
Corporation, or (i) where the State  Financial
Corporation acts unfairly.

-while exercising its jurisdiction under Article 226 of the
Constitution, the High Court does not sit as an appellate
authority over the acts and deeds of the State Financial
Corporation. (Detailed decision has already been
circulated vide litigation circular No. 8/96-97 dated
25.07.96).

Maharashtra State Financial Corporation Vs. MJs.
Surana Board Mills - ( JT 1994 (5) S.C. 280 ) - The
Supreme Court in this case allowed the appeal and quashed
the Maharashtra High Court order. The court held that it is
well settled that natural justice can not be placed in a straight
jacket. Its rules are not embodied and they do vary team to
case and from one fact situation to another. All that has to be
seen is that no adverse civil consequences are allowed to
ensure before one is put on notice that consequence would
follow if he would not take care of the lapse, because of
which the action as made known is contemplated. No
particular form of notice is the demand of law.

The court further observed that an opportunity given by the
High Court to defaulter for making the payment of
Rs.50,000/- as against dues of more than Rs. 5.00 lacs can
not be regarded as reasonable offer.

M/s. Shivalik Agro Poly Products Ltd. Vs. Disco
Electronics Ltd.

AIR 2002 Delhi 10 - The appellant company aggrieved by
the impugned order of company judge setting aside the sale
of property made in its favour by DFC preferred an appeal to
DB and the Bench observed that the Corporation was
lawfully entitled u/s. 29 to take over possession of
hypothecated assets and to sale out the same for recovery of



amount, after notice and observance of complete procedure.
Sale of property by the Corporation becoming owner of
property and confirming the sale in favour of the purchaser
can not be restrained by order of company judge in
subsequent winding up petition. Hence, appeal allowed and
company judge order liable to be set aside.

8) M/s. Fiber India Division Vs. RFC, Hon’ble Rajasthan

9)

10)

High Court, Jaipur - held in S.B.Civil Revision Petition No.
271/2000 that (a) The suit or any legal proceedings against the
Rajasthan Financial Corporation can be initiated only where
the mortgaged/hypothecated property is situated. (b) The
party, who wants to have Temporary Injunction against the
Corporation should pay court fees on the total disputed
amount.

Dogar Tools (P.) Ltd. & Others Vs. MPFC(AIR 2002 MP
53) - An DB appeal was filed against SB Order dated
18.07.2000 in writ petition NO. 2717/2000. The Hon’ble DB
of MP High Court has observed that the Corporation is
entitled to withdraw the proceedings initiated u/s. 31 of
SFC’s Act and is not debarred from the proceeding u/s. 29.
The Court has further observed that the scope of interference
by the High Court in the proceeding u/s. 29 of SFC’s Act in
writ jurisdiction is not to suit over it as an appellate
authority. The jurisdiction of the court is limited and can be
exercised in two situations:

Where there is statutory violation on the part of the
Corporation
OR
Where the Corporation acts unfairly.

The appeal was dismissed as having no merit.

Karnataka State Industrial Investment & Development
Corporation Ltd. Vs. Cavalet India Ltd. (JT 2005 (3)
SC 570)



In the above case the following legal principles have been
laid down :-

(i) The High Court while exercising its jurisdiction
under Article 226 of the Constitution does not sit as an
appellate authority over the acts and deeds of the
financial corporation and seek to correct them. The
Doctrine of fairness does not convert the writ courts into
appellate authorities over the administrative authorities.

(i) In a matter between the corporation and its
debtor, a writ court has no say except in two situations;

@) there is a statutory violation on the part of the
corporation or

(b) where the corporation acts unfairly i.e.,
unreasonably.

(il))  In commercial matters, the courts should not risk
their judgements for the judgements of the bodies to
which that task is assigned.

(iv)  Unless the action of the financial corporation is
malafide, even a wrong decision taken by it is not open to
challenge. It is not for the courts or a third party to
substitute its decision, however more prudent,
commercial or businesslike it may be, for the decision of
the financial corporation. Hence, whatever the wisdom
(or the lack of it) of the conduct of the corporation, the
same cannot be assailed for making the corporation
liable.

(v) In the matter of sale of public property, the
dominant consideration is to secure the best price for the
property to be sold and this could be achieved only when
there is maximum public participation in the process of
sale and everybody has an opportunity of making an
offer.
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(vi)  Public auction is not the only mode to secure the
best price by inviting maximum public participation,
tender and negotiation could also be adapted.

(vii)  The financial corporation is always expected to
try and realize the maximum sale price by selling the
assets by following a procedure which is transparent and
acceptable, after due publicity, wherever possible and if
any reason is indicated or cause shown for the default,
the same has to be considered in its proper perspective
and a conscious decision has to be taken as to whether
action under Section 29 of the Act is called for.
Thereafter, the modalities for disposal of seized unit have
to be worked out.

(viii)  Fairness cannot be one-way street. The fairness
required of the financial corporations cannot be carried to
the extent of disabling them from recovering what is due
to them. While not insisting upon the borrower to honour
the commitments undertaken by him, the financial
corporation alone cannot be shackled hand and foot in the
name of fairness.

(ix) Reasonableness is to be tested against the
dominant consideration to secure the best price.

Having regard to the facts of the case and the legal
principles above noted, the impugned judgement directing
KSIIDC to redo the entire sale process cannot be sustained.
Therefore, the impugned judgement is set aside and it is held
that on failure of the borrower to comply with the directions
of the single Judge, the action of KSIIDC to sell the unit in
favour of Vinpack was valid and legal. The appeals are
accordingly allowed.

Hotel Ajaymeru (P.) Ltd. Vs. RFC - SBCWP No.
648/1985 - In this case Hon’ble Rajasthan High Court
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determined the constituted validity of section 29 of SFC’s
Act. The court observed that taking into consideration the
facts & circumstances of the case, it can not be said that the
Financial Corporation in taking action against the petitioner
company u/s. 29 of the SFC’s Act has acted arbitrarily or
unreasonably.

The court further observed that from a combined reading of
the objects and reasons and section 8, 9, 10, 24, 25 & 27 we
are of the opinion that there is a guiding policy and principle
available team from the State for the Corporation to act in
this regard and accordingly we hold that section 29 is not
violative of Article 14 of the Constitution.

Haryana Financial Corporation & Anr. Vs,
Jagdamba Oil Mills & Anr. reported in JT 2002 (SC
482) - the Hon’ble Supreme Court has decided rights of
the Corporation under the provisions of Section 29 of the
SFCs Act. While discussing this case the guidelines
issued in Mahesh Chandra Vs. U.P. Financial
Corporation & Ors. (1993 (2) SCC 279) has been
considered contrary to the letter and the intent of Section
29 of the SFCs Act, the Hon’ble Court expressed the
view that the said observation in Mahesh Chandra’s case
do not lay down the correct law and the said decision is
over-ruled.

It has also been reiterated by the Hon’ble Court in
reference to the judgement of U.P. Financial Corporation
Vs. Gem Cap (India) Pvt. Ltd., & Ors. (1993 (2) SCC
(299) for the purpose of this case the power of the Court
which is reviewing the administrative action is not that of
an Appellate Court. The Corporation is an autonomous
statutory body. The views it forms and decision it takes
are on the basis of information in its possession and the
advice it receives and according to its own prospective
and calculations. Unless its action is malafide, even a
wrong decision by it is not open to challenge. It is not for
the courts or a third party to substitute its decision.
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Gujarat State Financial Corporation Vs. Natson
Manufacturing Company Pvt. Ltd. — AIR 1978 SC
1765 — The Hon’ble Supreme Court held that the
substantive relief in an application u/s 31(1) is something
akin to an application for attachment of property in
execution of a decree at a stage posterior to the passing of
the decree.

Everest Industrial Corporation Vs. Gujarat State
Financial Corpn. -AIR 1987 Supreme Court, 1950 -The
Supreme Court has held that the proceedings instituted u/s.
31 (1) of SFC’s Act is something akin to an application for
attachment of the property in execution of a decree at a stage
posterior to the passing of the decree, hence no question of
passing any order u/s. 34 of CPC would therefore arise.
Since section 34 of CPC would be applicable only at the
stage of the passing of the decree and not to any stage
posterior to the decree. The court has further held that the
interest would be payable on the principal amount due in
accordance with the terms of the agreement between the
parties till the entire amount due was paid as per the order
passed u/s. 32 of SFC’s Act.

HP Financial Corporation Vs. Tourist Hotel (1989 (2)
Bank CLR 199) - HP High Court has held that the
substantive relief in an application filed u/s. 31 of SFC’s
Act, 1951 is something akin to an application for attachment
of property in execution of a decree at a stage posterior to
the passing of a decree. There is no further stage of any
execution of the order passed by the Distt. Judge U/S 32
itself is an order akin to an order for attachment of property
in execution of a decree which is a stage which
automatically comes after the passing of the decree.

Delhi Financial Corporation Vs. B.B. Behal - The
Hon’ble Supreme Court held that the relationship between
the borrower and the financial corporation is one of the
Creditor and the Debtor and that the transaction of
advancing loan is covered by the terms of the agreements.
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The Creditor cannot be compelled to forgo part of its claim
of interest on ground of hardship of a debtor. The Financial
Corporation is a statutory institution and it carries of its
activities by borrowing amounts. It is far beyond the powers
of compel a creditor to forgo part of its claim of interest on
the ground of hardship of a debtor. This will upset financial
equilibrium and it will create financial crisis making the
financial corporation non-viable.

Kalpatharu Solvents Pvt.Ltd., Vs. K.S.F Corporation,
Bangalore- AIR 2003 KARNATAKA 221- Karnataka
High Court in this case has held that Section 29 of SFCs
Act enable recovery of money due and also contemplates the
procedure to be  followed without intervention of the
Court, whereas Section 31 is in the nature of a provision for
attachment before judgement and the said provision is
without prejudice to the provisions of Section 29 and it is
open to the Corporation U/S 29 of the Act to realize its dues
in the manner prescribed therein notwithstanding any order
obtained by it U/S 31. The Court has further observed that it
Is not desirable to pursue both the remedies simultaneously
by the Corporation.

Abdul Gani S/o Allah Noor Vs. RFC & Ors.- Civil Misc.
Appeal No. 826/2001 - the Hon’ble Court has dismissed the
appeal in favour of the Corporation making it clear that the
proceeding pending before the Lower Court U/S 31 of the
SFCs Act are in the nature of post decreetal proceedings and
required to be dealt accordingly and not to be dealt as a suit
under C.P.C.

M.S.F.C Vs. M/s. Jaycee Drugs and Pharmaceuticals
Pvt. Ltd. (1991) 1 JT (SC) 524- The Hon’ble Supreme
Court of India has held that the object underlying Section
31 and 32 of the SFCs Act appears to be that parliament
intended to place the surety on the same footing as the
principal debtor in the matter of enforcement of the
claims of the Financial Corporation so as to enable the
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Financial Corporation to obtain relief against the property
of the principal debtor as well as surety.

Syndicate Bank Vs. Channa Veerappa Belery &
Others JT 2006 (4) SC 579 -The Hon’ble Supreme
“Court in this case has held that a guarantor’s liability
depends upon the terms of the contract. A continuing
guarantee is different from an ordinary guarantee. There
is also a difference between a guarantee which stipulates
that the guarantor is liable to pay only on a demand by
the creditor and a guarantee which does not contain such
a condition the liability of guarantor may be limited to a
particular sum, instead of the liability being to the same
extent as that of the principal debtor. The liability to pay
may arise on the principal debtor and guarantor at the
same time or at different points of time. The parties may
agree that a liability of a guarantor shall arise at a later
point of time, then that of the principal debtor. The
Supreme Court allowed the appeal filed by the bank and
set aside the judgements and decree of the High Court of
Karnataka and Trial Court and also held that the time
began to run not when the operations ceased but on the
expiry of 15 days from 12.10.1987 when the demand was
made by the bank and the guarantors refused to pay the
amount and therefore, the suit filed by the bank was not
barred by the limitation. Hence, suit accordingly decreed
with cost.

Abdul Mobin Ansari Vs. Maharashtra State Financial
Corporation (AIR 1993 Bombay 48) — It has been held by
the Hon’ble Supreme Court that Section 32 of SFCs Act is
nothing but an execution proceedings.

RFC Vs. Shri Babu Lal & Others SBCMA No. 479/1994
decided on 24.07.2006 - In this case an appeal was filed by
the Corporation against the order dated 09.02.1994 passed
by ADJ-3, Jaipur(City), Jaipur in Civil Suit No.13/1992
whereby the application of the appellant filed under section
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31 of SFC’s Act was dismissed on the ground that the
application has been filed beyond the period of limitation as
prescribed under Article 137 of Limitation Act, 1993.

The Hon’ble Court by allowing the appeal and setting aside
the Trial Court order dated 09.02.1994 has held that it is a
settled position of law that an application u/s. 31 (1) of
SFC’s Act 1951 is not a plaint for recovery of money but the
substantive relief in an application u/s. 31(1) is something
akin to an application for attachment of property in
execution of a decree at a stage posterior to the passing of
decree, hence the period of limitation as prescribed under
Article 137 of Limitation Act is not applicable to such an
application whereas the provisions of Article 136 of
Limitation Act are applicable.

M/s. N.L.P Organics (P.) Ltd. & Others Vs. RFC -
SBCMA No. 208/2005 decided on 21.08.2006 - In this case
an appeal u/s. 32(9) of SFC’s Act, 1951 was filed before the
Rajasthan High Court, Jaipur against the order dated
23.11.2004 passed by ADJ-1, Alwar in CMA No. 01/2001
whereby the Trial Court passed a decree for a sum of Rs.
1,36,04,491/- alongwith interest @ 15% per annum. The
appellate court by setting aside the impugned judgement
dated 23.11.2004 and allowing the appeal has held that the
learned Trial Court has mis-appreciated the entire nature of
the proceedings u/s. 31(1) of SFC’s Act. He has framed the
issues incorrectly and consequently issued directions beyond
his jurisdiction. The court has further held that the
respondent is free to re-initiate the proceeding u/s. 31(1) of
SFC’s Act, 1951. In case it does so, then the Trial court is
directed to decide the case within a period of six month from
the date of filing application u/s. 31(1) of SFC’s Act. While
deciding the case the Trial Court is directed to keep in mind
the principles laid down by the court.

Orissa State Financial Corporation vs. Ramesh Chandra
Behra- AIR 2003 Orissa 30 - In this case the Orissa High
Court has held that the liability of a surety is co-extensive
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with that of the principal debtor and a decree can be
executed either against the principal debtor or the surety at
the discretion of the creditor. In the application filed by the
SFC uf/s. 31 of SFC’s Act the loanee can not be held
personally liable for payment of outstanding dues but the
mortgaged and the hypothecated assets can be attached and
sold. The Court has further observed that the Corporation
can seek appropriate relief u/s. 32(G) against the surety by
following the procedure prescribed there under.

Kerala Fisheries Corporation Limited Vs. P.S.John &
Others Company cases 1996 Kerala 104 - Kerala High
Court in this case has held that the Government
Corporations notified u/s. 71 of the Kerala Revenue
Recovery Act, 1968, entitled to recover monies due to them
under the Act, would be entitled to do so whether or not the
sums could be recovered through a court in view of section 3
of the Limitation Act, 1963. These institutions have been
given the right of recovering the moneys due to them
without approaching the civil court and that is clearly with
the object of enabling them to recover the amounts due to
them from their debtors so that public interest could be
served and the public purpose for which these institutions
have been created further carried forward. This right
continues notwithstanding the fact that his right of recovery
through a civil court stands barred by limitation.

The Court has further observed that the contention of the
petitioner that the recovery under the Revenue Recovery Act
Is barred by limitation, is not sustainable. By virtue of
section 46 B of SFC’s Act, that act would override the
provisions of the Limitation Act which is the general law.

Kailash Nath Agarwal & Ors. Vs. Pradeshia Industrial
& Investment Corporation of U.P. Ltd. & Anr. JT 2003
(1) SC 115-Sick Industrial Companies (Special
Provisions) Act, 1985- In this case, a question raised for
consideration before the Supreme Court as to whether
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Section 22(1) of SICA bars enforcement of demand by the
Public Financial Corporations against the guarantors. It has
been held by the Supreme Court that Section 22(1) only
prohibits recovery against the Industrial Company and there
IS no protection afforded to the guarantor against recovery
‘Proceedings’. The words ‘Suit and Proceedings have not
been used inter-changeably in SICA and there is apparent
distinction between these two and the legislative intention to
make a distinction between the two should be given.

Delhi Financial Corporation & Another Vs. Rajiv Anand
& Ors. (2004) 11 SCC 625)- In this appeal following
questions were raised before the Supreme Court:-
(1)  Whether the requisition certificate being issued by the
officers of Corporation U/S. 32-G is violative of the doctrine
of “no man can be a judge in his own cause’?

Held:

(@) MD of the Corporation can be appointed as an authority u/s.
32(G).

(2) Whether it is permissible under the practice and procedure
that the respondents supporting impugned order under
challenge in the Supreme Court in an appeal filed by the
financial corporations through its court below.

Held:

It is permissible on all available points.

(1) Whether the provisions of Section 32(G) are also
applicable to the sureties.

Held:

The provisions of Section 32(G) can also be enforced
against the sureties, guarantor and mortgagor-guarantor.
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(4) It has also been come to be decided as to whether the
proceedings u/s. 32(G) is of the nature of execution
proceedings.

Held:

That the provisions in the nature of execution proceedings
but it is not a recovery proceedings pursuant to a decree of
Court.

(5) Whether the provisions of 32-G, 31 and 32 are arbitrary.

Hanuman Prasad Vs. RFC & Ors.- SBCWP No. 4592/01-
in this case the Hon’ble Rajasthan High Court has held that
it is open to the Corporation to opt any remedy available to
it under SFCs Act for recovery of its dues. The Corporation
is entitled to initiate legal recourse provided U/S 32-G of
SFCs Act after complying the due procedure and guidelines
as prescribed by the State Govt.

Shiv Vinay Singhal Vs.State of Rajasthan,RFC, Tehsildar
and Ors. SBCWP No0.4583 of 2002 - A question raised
before the Rajasthan High Court at Jodhpur in the above
captioned writ petition as to whether the person who has
purchased the unit from the Corporation in auction in
exercise of powers conferred to the Corporation u/s. 29 can
be covered under the purview and Section 32(G). It has been
held court that the party who purchased the unit from the
Corporation u/s. 29 of SFC’s Act is an industrial unit and,
therefore, it is liable to be enforced by initiating the action
u/s. 32(G) of SFC’s Act.

Sitani Textiles and Fabrics (P) Ltd. Vs. Asstt. Collector
of Customs and Central Excise and Another — 1(1999)
BD 209 (DB) - It has been held by the Andhra Pradesh High
Court that in the case of secured debt, the rights of secured
creditor prevail over the excise dues of the Excise
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Department. The secured creditor will have preferential
claim even against the demand of Central Excise duty by the
Government.

A mortgage is a transfer of an interest in immovable
property. The owner of the bundle of rights transfers some
of those rights to the mortgagor (sic mortgagee) and the
remainder of them still with him. The transfer of interest
under mortgage is less than ownership which continues with
the mortgagor. The characteristic of a mortgage is that it
transfers an interest in immovable property. Therefore, the
mortgagee has an interest which is less than ownership and
therefore a mortgage has a preferential right over other
unsecured creditors.

In view of a transfer of an interest in immovable property
the mortgagee has a special interest in the property and so
long as his claim is not satisfied no other creditor of the
mortgagor has a right to take away the property or its price.

The Government cannot claim preferential right for recovery
of its excise duty as no charge lies on the property for
recovery of the duty. In other words, excise duty is not a
secured debt, as for recovery of which no charge lies on the

property.

The Industrial Development Corporation being a secured
creditor has preferential claim even against demand of
Central Excise duty of the Government.

The State Financial Corporation Act, 1951 is a special
enactment whereas the Central Excises and Salt Act is a
general enactment. However, in view of Sec. 46-B, the
State Financial Corporations Act prevails over the other
enactments.

M/s. Rishab Deo Tax Print Vs. Chairman, RFC & Ors. -
WP No0.325/2005 - In the matter the Hon’ble High Court,
Jodhpur has quashed the demand raised by the Central
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Excise Department on the ground that Central Excise
Department was not authorised to recover the dues of the
petitioner unit in wake of face that when the petitioner had
purchased the land and building of the earlier unit namely
M/s. J.M.S.P.Ltd., there was no statutory charge of Central
Excise Department. (Copy of the Judgement has been
circulated vide Lit. Cir. No. 129 dated 25.01.2006).

SICOM Ltd. Vs. Union of India & Ors. — AIR 2007
Bombay 1 - The Hon’ble Bombay High Court has held that
in the matter of recovery of debt, the State Financial
Corporations was secured creditor holding mortgage
property of borrow in its favour. The Customs authority
claiming priority preferential charge on property of
borrower for recovery of Excise Duty was later in point of
time cannot claim priority on basis of Crown’s preferential
right. The Crown’s preferential right to recover dues is
confined only to ordinary or unsecured creditors. The dues
claimed by the Corporation will have priority over Custom
Dues.

State of Karnataka Vs. Shreyas Papers (P) Ltd., JT 2006
(1) SC 180- The Hon’ble Supreme Court has held that
Section 15(1) of Karnataka Sales Tax Act 1957 is intended
to operate only when there is complete transfer of
‘ownership of business’ so as to render the transferee as a
successor-in-interest of the transferor. The mere transfer of
one or more species of assets does not necessarily bring
about the transfer of the “‘ownership of business’.

Isha Marbles Vs. Bihar State Electricity Board JT 1995
(2) SC 626- In this case the Supreme Court has held that the
liability of arrears of old consumer U/S 24(1) of Indian
Electricity Act 1910 cannot be put on the auction purchaser
U/S 29 (1) of SFCs Act because there is no charge over the
sold property. It is impossible to impose on auction
purchaser a liability which was not incurred by them. The
Court has also held that dishonest consumers cannot be
allowed to play with public property and where the
purchaser is not a new entity he is liable to pay arrears.
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S.B.l. Vs. Vasangi Venkateswara Rao reported in JT
1999 (1) SC 145 - the Hon’ble Supreme Court has held that
where the Bank loan has been obtained against mortgaging
the security and parties have been entered into the contract
under the Contract Act, 1872, the court cannot interfere and
reduce the interest, as that is a matter of contract between
parties. The mortgaging of a property is with a view to
secure the loan and has no relation with the quantum of
interest to be charged.

M/s. Hotel Seaking & Others Vs. Kerala Financial
Corporation reported in JT 1999 (9) SC 440 — The
Hon’ble Supreme Court decided an important question of
Law with regard to applicability of provision of Section 34
of Civil Procedure Code in the proceedings initiated by
Financial Corporations U/S 31 of SFCs Act, 1951. The
Hon’ble Court has held that District Judge has no power to
reduce the contractual rate of interest during pendency of
proceedings u/s 31 of the SFCs Act. It has been decided by
the Hon’ble Court that the loanee unit will have to pay the
interest as per agreement executed with financial
corporation.

Soldier India Ltd. Vs. Fairgrowth Financial Services
Ltd. — 11(2001) SC 781 — The Hon’ble Supreme Court has
held in this appeal matter that where there are two special
statutes, which contain non obstante clauses, the later statute
most prevail.

RFC Vs. Man Industrial Corporation Ltd.- Civil Appeal
No. 16814/1996 - the Hon’ble Court has allowed the appeal
and set aside the order of the High Court and held that the
Executing Court cannot go beyond the terms of the
compromise decree provided for calculation of interest half
yearly objection regarding calculation of interest and
directing execution of decree. It has also been reiterated by
the Hon’ble Court that “in this view of the matter we are
unable to sustain the impugned judgement (Judgement of
High Court). It is accordingly set-aside and the order of the
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Executing Court is restored”. The Judgement is also
reported in JT 2003 (7) SC 486.

S.K. Muthuswamy Vs. Tamil Nadu Industrial
Investment Corporation — AIR 2003 Madras 197 — In this
case the SFC was given permission to held auction of
hypothecated assets of the debtor on the undertaking given
by the Corporation that it will deposit surplus amount in
court. Auction was held but the Corporation failed to
deposit the surplus amount in court. No valid reason shown
by the corporation for not depositing the surplus amount in
the court, hence the corporation was directed to pay the
interest @ 9% p.a. on the surplus amount w.e.f. the date of
receipt of sale proceeds till the date of deposition in the
court to serve the end of justice within two months from the
date of receipt of order.

M/s. Ambika Powerloom Factory, Vs. RFC - Hon’ble
Rajasthan High Court, Jaipur held in S.B.Civil Revision
Petition No. 752/1999 that the developing tendency of the
loanee not to repay the loan deserves to be depreciated. The
Corporation was correct in its approach to take appropriate
steps for recovery of outstanding amount against the
petitioner. In the matter of the dispute of the category to
which this case belongs seldom, the Court should come to
rescue or give any interim relief to the defaulters, it is
money of the Corporation which is to be used for the
purpose of development of the industries in the state and that
way it is blocked, it will not rotate and entrepreneurs in the
filed of establishment of industries will suffer. Grant of T.I.
If the matter is looked into from this aspect and angle will
result in causing irreparable injury to the public at large. The
Courts should take all the care not to pass any order which
may adversely affect the public at large.

Bihar State Financial Corporation Vs. Santu Lal Gupta -
AIR 2003 Jharkhand 44 - Clause substituted in auction
notice that if no tender is received on the date of sale so
fixed, the corporation has a right to receive tender against the
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same notice has been held by Jharkhand High Court as
arbitrary. The sale of the unit made after three years from the
date fixed for auction sale without issuing fresh notice was
also held liable to be set aside.

Mahesh Chandra Vs. Regional Manger, UPFC - AIR
1993 SC 935 - In this case the Hon’ble Supreme Court has
laid down certain guidelines/direction to be observed by the
SFCs by exercising the powers conferred u/s 29 of the SFCs
Act and also held that every endeavour should be made to
make the unit in default to be viable and to be put on
working condition.

Magan Lal Vs. Jaiswal Industries (AIR 1989 SC 2113)
The Hon’ble Supreme Court observed that application u/s
31(1) of the SFCs Act cannot be treated as a plaint for the
purposes of payment of court fee.

International Coach Builders Ltd. Vs. KSFC - JT
2003(2) SC 395 — In the matter the Hon’ble Supreme Court
has held that the right unilaterally exercisable u/s 29 of the
SFC’s Act, 1951 is available against a debtor, if a company,
only so long as there is no order of winding up. The SFCs
cannot act unilaterally to realize the mortgaged property
without the consent of the O.L. representing the workmen
for the pari-pasu charge in their favour under the proviso to
Sec. 529 of the Companies Act. If the O.L. does not
consent, the SFC has to move to the Company court for
appropriate directions to the O.L., who is the pari-pasu
charge holder on behalf of the workmen. The O.L. cannot
act without seeking direction from the company court and
under its supervision.

The statutory right of the SFCs to sell the mortgaged
properties u/s 29 of the SFCs Act is subject to the provisions
of sec. 529 & 529 A of the Companies Act.

RFC Vs. O.L. of M/s. Baldev Minerals - Company
Petition No. 14 of 1996 — An application filed by the
Corporation u/s 446 (2) of Companies Act, 1956 for
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allowing the applicant Corporation to remain out of the
winding up proceeding and to realize its dues from the
Company in liquidation under statutory powers given to it
u/s 29 of SFCs Act.

The Company Court allowed the application and granted
permission to remain out of the winding up proceedings
subject to following certain conditions.

Kailash Nath Agarwal & Ors. Vs. Pradeshiya
Industrial & Investment Corporation of U.P. Ltd. - JT
2003(1) SC 115 — Liability of surety — Power to proceed
against the guarantors upon the failure of the borrower to
repay the debt, whether sec. 22(1) of SICA  bars
enforcement of demands. The Supreme Court dismissing
the appeals held that there was nothing in the contract which
could be construed as contrary to the joint and several
liability created under sec. 128 of the Contract Act.

Maharashtra State Financial Corporation & Mr/s.
Balapuri India Ltd. Vs. the O.L. Bombay High Court —
AIR 1993 Bombay 392 — Hon’ble Bombay High Court in
this matter has held that the rights conferred on a financial
corporation as a mortgagee u/s 29 of SFCs Act, 1951 are not
obliterated with the Company is in winding up. The
statutory right u/s 29 has to be exercised with the rights of a
pari-pasu charge holder u/s 529 & 529 (A) of the Companies
Act when the Company is in liquidation. Therefore such a
power can be exercised only with the concurrence of the
O.L. and the O.L. is to take the permission of the court.

M/s. Agrawal Dying Industries Vs. RFC & Others- the
National Consumer Disputes Redressal Commission, New
Delhi has categorically observed that the relationship
between RFC and the loanee is that of borrower and debtor,
as such the Consumer Forums do not have any jurisdiction
over the affairs of Corporation.

Shree Kanka Durga Hatcheries Pvt. Ltd. Vs. State Bank
of India decided on 22.05.2002 - The Hon’ble National
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Consumder Disputes Redressal Commission, New Delhi in
the case of Shree Kanaka Durga Hatcheries Pvt.Ltd., Vs.
State Bank of India in Original Petition No. 264 of 1994 has
dismissed the complaint on 22.05.2002 and held that refusal
to rehabilitate or failure to provide credit or refusal to
finance have been consistently held to be not amounting to
deficiency in service.

RFC Vs. Banwari Lal & Ors. SBCMA No. 349/94- The
Rajasthan High Court in this appeal matter has held that
application filed U/S 31(1) of SFCs Act is not a plaint but
one like seeking relief in execution application, hence
Article 137 of Limitation Act is not applicable to such
application.

Orissa State Financial Corporation Vs. DESARI ADI
NARAYAN 11 (1995) BC-366 - Orissa High Court in
Civil Revision petition No0.167/1990 has held that an
application u/s. 31 (1) of SFC’s Act is not a plaint as
contemplated by article 7 of the Court Fees Act, 1870. The
special procedure contained in section 31(1) is not even
some thing akin to a suit of a mortgagee to recover
mortgaged money by sale of mortgaged property. The
corporation can not pray for a preliminary decree for
accounts or final decree for payment of money. Proceedings
u/s. 31 is something akin to an application for attachment of
property in execution of a decree at a stage posterior to the
passing of the decree and such relief can not be valued in
terms of monetary gain or prevention of monetary loss.

M/s. Tony Conductors (P.) Ltd. Vs. RFC SBC
Revision Petition No0.273 of 1997 - The Hon’ble
Rajasthan high Court has held that in the matter of
application filed u/s. 31(1) of SFC’s Act 1951 the
Limitation period of three years as prescribed under
article 137 of Limitation Act shall not apply but in these
cases limitation period of 12 years as prescribed under
article 136 of the Limitation Act shall be applicable to
such applications because the applications u/s. 31 are akin
to an application for attachment of the property in
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execution of a decree at a stage posterior to the passing of
the decree.

Jitendra Sankhla Vs. RFC (Labour Court, Jodhpur)
(Chowkidar Case) in D.B.Special Appeal No. 170/2002
- dismissing the appeal of Jitendra Sankhala, Chowkidar
against the order of Single Judge dated 12.02.2002 in
S.B.C.W.P. No. 3604/2001 has observed that once the
unit taken into possession by the Corporation U/S 29 of
the SFCs Act is sold out, the work for which the
appellant was employee came to an end. In the
circumstances, the appellant cannot claim to have any
right in the post. The Learned Single Judge and the
Labour Court were entirely right in coming to the
conclusion that provisions of Section 25-F of the
Industrial Dispute Act were not attracted.

Secretary, State of Karnataka and others Vs. Umadevi
and Others — JT 2006 (4) SC 420 - The Hon’ble Supreme
Court has held that where the employees appointed on daily
wages and such employees is continued in employment for
long years they have not rights for absorption and
regularization. Those appointed is irregularly and not in
terms of the prescribed procedure in accordance with the
relevant rules and regulations or in adherence to article 14
and 16 have no legal right to be made permanent.

Branch Manager State Bank of Hyderabad Vs. Abdul
Raheem and Another — (2201 10 Supreme Court Cases
615 — In the matter Hon’ble Supreme Court has held that in
any watchman posted by the loanees for taking care of the
goods hypothecated by the banks would not become
employee of the bank merely because the Bank Manager
had in a letter recommended the Regional Manager to
provide him with permanent employment.

Himanshu Kumar Vidyarthi and others Vs. State of
Bihar and others — 1997 LAB.I.C. 2075 — In the matter
Hon’ble Supreme Court has held that where the daily wage
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employees appointed on the basis of need of work, their
services can be terminated on completion of the work.
Termination of their services cannot be treated as
retrenchment.

M/s. Ashok Paper Mills Kamgar Union Vs. Union of
India & Ors. JT 1997 (5) SC 458- The Hon’ble Supreme
Court of India has held that Financial Institutions are under
duty to ensure industrial growth and are directed to
participate in implementation of the scheme so that Mill is
rehabilate only technicalities should not be allowed to stand
in the view of the scheme. It has further observed that if any
one stands in the way by surreptitious technicalities in the
implementation of the scheme, such technicalities would not
stand in the way of implementation of the scheme and same
will be seriously dealt with.

M/s. Fiber India Division Vs. RFC, Hon’ble Rajasthan
High Court, Jaipur - held in S.B.Civil Revision Petition
No. 271/2000 that (a) The suit or any legal proceedings
against the Rajasthan Financial Corporation can be initiated
only where the mortgaged/hypothecated property is situated.
(b) The party, who wants to have Temporary Injunction
against the Corporation should pay court fees on the total
disputed amount.

Akshaydeep Mathur Vs. RFC- S.B.Civil Revision
Petition No. 410/2000 - filed by the petitioner u/s 115 of
C.P.C. against the order of ADJ, Jaipur City, Jaipur for
returning the application as being with the purview of the
DRT only as the application was for recovery of dues over
Rs. 10.00 lac. The Hon’ble Court, Jaipur Bench dismissed
the revision stating that “it is an application filed with
oblique motive and purpose to delay the recovery of due
amount of public money” and the court also imposed penalty
of Rs. 2,000/- on the petitioner-defendant.

RFC Vs. Raj Kumar Prop. of M/s. Suratgarh
Departmental Store Hanumangarh Criminal case No.
110/03 U/S 138(b) of N.l.Act- The CJM, Hanumangarh
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vide order dated 16.09.05 imprisoned to Sh. Raj Kumar
Prop. of M/s. Suratgarh Departmental Store Hanumangarh
by ordinary imprisonment or two years alongwith penalty of
Rs. 1.00 lac U/S 138(b) of N.l.Act for dishonour of cheque
of Rs. 72,344/-.

State Vs. Ram Chandra & Ors. Criminal Case No.
334/96- In this case for an offence of cheating U/S 420 of
IPC the accused was awarded three years imprisonment.

Suo Moto Vs. State of Rajasthan & Ors. SBCWP No.
4635/2005- The Rajasthan High Court in this matter of PIL
has held that after having considered the submissions made
on behalf of the State as well as RFC, it is alternative
redressal by way of OTS and the RFC can launch alternative
redressal. In the interest of public at large | find to
understand as to how OTS policy creates any endanger
future and survival of RFC Staff & Employees. Hence, Writ
Petition stands dismissed as having no merit.

M/s. Shiv Shakti Co-operative Housing Socierty Vs. M/s.
Swaraj Developers- JT 2003 (4) SC 255- The Supreme
Court has held that the legislative intent behind amended
Section 115 of General Clauses Act, 1897 was clear in as
much as those orders which are interim in nature cannot be
the subject matter of revision U/S 115. Therefore, where the
order is interim in nature or does not finally decide the lis,
the Revision will not be maintainable. When the order in
favour of the party applying for Revision would have given
finality to suit or other proceeding, then the Revision U/S
115 is maintainable.

(Late) Ram Narain & Others Vs. Radha Kishan Moti
Lal Chamaria AIR 1930 Privy Council 66- The Privy
Council in this appeal matter has observed that Section 109
of Companies Act does not avoid the mortgage which is not
registered but only so far as any security is given thereby on
the company’s property or undertaking. The effect, therefore
Is that if a mortgage is not registered, it is valid as an
admission of debt but as against a creditor or liquidator it
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cannot be said that a valid change on the company’s
property has been created.

Proceedings Sec. 22(1) of SICA only prohibits recovery
against Industrial Company. There is no protection afforded
to the guarantors against recovery proceedings under the
U.P. Act.

K.T.Sulechana Nair Vs. M.D. Orissa Financial
Corporation AIR 1992 Orissa 157- The Orissa High Court
in this matter has held that U/S 29 of SFCs Act, the
Corporation has the right to take over the management or
possession or both of the industrial concern as well as the
right to transfer by way of lease or sale and realize the
property pledged, mortgaged hypothecated or assigned to
the Financial Corporation. There is nothing in the provision
to indicate that the right U/S 29 of SFCs Act is only in
respect of property of the loanee mortgaged with the
Corporation. On the other hand, all properties mortgaged
with the Corporation by way of prime security by the loanee
as well as by way of collateral security by the guarantor.

Haryana Financial Corporation Vs. M/s. Depro Foods
Ltd. 1982 TAX. L.R.2537- In this case Punjab & Haryana
High Court has held that when liquidation proceedings
against a company have commenced before filing of an
application by the Corporation U/S 31(1) of SFCs Act, the
Financial Corporation can claim preference over other
creditors, in case it has filed the particular of the charge
alongwith the instrument creating it with the concerned
Registrar of Companies for registration U/S 125 of the
Companies Act within the prescribed period. Actual
registration of charge by the Registrar is not necessary.

Sec. 46-B of SFCs Act inter alia provides that the
provisions of the Act shall have effect notwithstanding
inconsistent therewith contend in any other law for the
time being in-force.
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Kerala Financial Corporation, Trivandrum Vs.C.K,
Sivasankara Panicker & Ors. 1978 TAX.LR 1850- In
this case Kerala High Court has held that Sec. 46-B of SFCs
Act, 1951 provides that the provisions of SFCs Act shall
have effect notwithstanding anything contained in any other
law for the time being in force but Section 125 of the
Companies Act declares that the charge so created by the
company will be invalid as against the liquidator and any
creditor if it is not registered with the Registrar of
Companies. This in inconsistent with the provisions of SFCs
Act and therefore, U/S 46-B of the latter Act which is a
special Act the legal effect of the order passed will be
binding on the liquidator of the company also.

Kumari Archana Chauhan Vs. State Bank of India,
Jabalpur- AIR-2007 Madhya Pradesh 45 - In this case
M.P.High Court, Jabalpur has held that with respect to the
publication of photographs of the defaulting borrower in the
newspaper, in the opinion of this Court publication of the
photographs of the borrowers cannot be said to be
impermissible mode. Action cannot be said to be arbitrary or
illegal in any manner. It cannot be said to be defamatory
publication made, hence | find no ground to quash the
publication and accordingly writ petition stand dismissed.
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IN THE HIGH COURT OF JUDICATURE FOR
RAJASTHAN BENCH AT JAIPUR.

JUDGMENT

D.B. CIVIL SPECIAL APPEAL (WRIT) No.1665/2008.

M/s.Annavarsha chemical and Fertilizers
Private Limited

VS.

Rajasthan Finance Corporation & Anr.

Date of Judgment : December 18, 2012.

HON'BLE MR.JUSTICE MOHAMMAD RAFIQ

HON'BLE DR.JUSTICE SMT .MEENA V.GOMBER

shri P.s. Sirohi for the appelilant.

Shri N.Ss. chouhan for
ﬁ Shri R.D. Rastogi, Senior Advocate and
! shri vinod'Singhal for

Smt.Naina Saraf for the respondents.

gl

BY THE COURT (Per Justice mohammad Rafiq):-

This appeal has been preferred by

appellant - M/s.Annavarsha Chemical and
; . Fertilizers Private Limited against the judgment
of the learned Single 3judge dated 29/8/2008 by

. Which, writ petition filed by it has been

rgp¥dismissed. In that writ petitidn, appellant .

Rajasthan Finance Corporation under Section 30 of
fﬁe State Financial Corporations Act, 1951 dated

30/10/1998 and prayer was made that respondent-RFC
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_i .5 be directed to disburse the balance loan amount of
| ] RS.36,93,550/- as per sanction Tletter dated
7/2/1997 and not to realize interest and
installments before full and final disbursement of
‘ the aforesaid sanctioned loan amount to it.

éhri P.S. Sirchi, learned counsel for the
appellant has argued that respondent-RFC had
sanctioned the Tloan amount of Rs.70 lacs to the
appellant vide order dated 7/2/1997. Appellant on
the basis of sanction, made qinvestment of more
than rupees one crore in setting up of ' the
industry, Respondent-RFC was required to disburse
the entire amount. Appellant deposited the service
charge of Rs.35,000/- on 5/3/1997 and processing
fee of Rs.?0,000/— on 11/8/1997 and created

equitable mortgage of valuable property in favour

of respondent RFC on 13/8/1997. The security
! guarantee was given by anil Kumar Kantiwal,
Director of the cCompany. Respondent-RFC however

\§” " disbursed the .token amount of Rs.5,000/- on
; 13/8/1997 and lateron disbursed the amount of
: Rs.13,77,000/- to the appeilant on 11/9/1997.
However, one of the Directors of the company, Shri

Arvind Kumar communicated to the RFC on 3/10/1997

1 2 fitﬁe respondent RFC and 3 installment of
A & M _
| Jmee et sanctioned  loan of Rs.19,24,450/- was disbursed
I ﬁ“it and thus total sum of Rs.33,06,450/- was disbursed

P.
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subsidy of Rs.5,15,428/- was given to the
appellant. RFC thereafter pointed out some

irregularities vide letters dated 23/30.7.1998 &

6/8/1998, Ann.5 & Ann.6, respectively, which were

also rectified by the appellant. Reference in this
connection is made to the Tletter dated
28/31.8.2008 (Aann.7). Appellant requested for
disbursement of Toan vide letters .dated 31/8/1998
(Ann.9 & Ann.10), 3/9/1998 (Ann.12) & 11/9/1998
(Ann.15). |
Learned counse] for the appellant argued
that it thereafter again wrote Tletters to the
respondent-RFC on 16/9/1998 (Ann.20) & 17/9f1998
(Ann.21) demanding disbursement of the Tloan by
removing condition payment of sundry creditors
before further dishursement. Appellant again wrote
letter to the RFC on 18/9/1998 (Ann.23) for making
payment to M/s.Avery India Ltd. Despite abovesaid
letters, it is argued that respondent-RFC did not
release the remaining amount of Toan to- the
appellant. Appellant thereafter requested for
release of subsidy vide letter dated 7/10/1998
(Ann.28). shri  Arvind Kumar, Director of the
appellant, who had earlier requested for stopping

disbursement of the Toan amount, vide his letter

& “53%_ dated 16/3/1998, requested the RFC for

disbursement of the Toan amount conveying that

disputes between the Directors were settled.

Thereupon, the Manager (Disbursement) of RFC asked

appellant to furnish certain information/

—
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documents, which were duly suppiied.

Shri P.S. Sirohi, learned counsel for the
appellant further argued that the learned Single
Judge was not justified in dismissing the writ
petition only on relying on the judgment of
Supreme Court on the scope and interference of
this court. If it is shown that the authorities
have acted arbitrarily and in collusion with some
of the Difectors of the appellant-company, thejr
~action would be malafide and this Court can
certainly interfere in such matters so as to
compel the RFC to make payment of full amount of
sanctioned loan. It was argued that as far as the
allegation of the respondent-RFC that the
appellant failed to make payment of the
installment due from 1/5/1998 s concerned,
learned counsel 1in this connection referred to the
note-sheet of the respondent RFC Ann.37 to show
that the appellant requested that commencement of
schedule of repayment should be deferred by one
year i.e. w.e.f. 1/5/1999, which request of the
appellant was accepted and RFC agreed to disburse
an amount of Rs.12,75,363/- directly to the
creditors of the appeliant. Therefore, no malafide
- can be attached to the appellant in not repaying

:?;he loan amount. The factory premise has wrongly

- > been auctioned by the respondents.

shri  N.S. chouhan, learned counsel

- appearing for the respondent-RFC has opposed the

e T
\F‘m"#’"ﬂ ¥ ot .

appeal and submitted that the Tearned Single Judge
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was justified 1in dismissing the writ petition
because appellant-company defaulted in making
repayment of the loan. Even though the RFC has
disbursed the amount of R$.33,06,450/- but the
appellant failed to repay the same in time. The
loan amount was agreed to be disbursed to the
appellant pursuant to the agreement dated

13/8/1997. According to the said agreement, both

é& agreed td comply with the terms of the agreement.

According to Condition No.14, clause II sub-clause
‘a’ of the agreement, if the borrower commits a

default 1in repayment of any installment of the

principal sum for more than a period of one month,
| then the .Corporation shall have every right to

recall the loan by issuing a notice under Section

30 of the state Financial Corporations Act, 1951.

Ti1l date, not a single penny has been paid by the

: appe11ant. It is submitted that when the disputes
arose amongst the Directors of the company, one of

i the Directors of the appellant-company, shri
Arvind Kumar requested the RFC for stopping of
; disbursement of the loan amount, which payment was
f stopped. It was thereafter that the Manager
: (Disbursement) of RFC on 5/10/1998 on persuasions
of representative of the appellant-company, asked
‘NMJZS?Q% its representative to furnish certain documents,

. ] ;b\,g
5“ fwﬂ%ﬁh1ch were necessary action for release of the

- '1-1
wJ '

___“ﬁlﬁw,fn amount. Appellant was required to give Undertaking
that there was no dispute amongst the Directors of

' #m---the company. undertaking dated 6/10/1998 was

. .
: "
hioe et \\/

e

-
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submitted by shri Anil Kantiwal, one of 1dts
Directors. But that uUndertaking was disputed by
shri  Arvind Kumar and Upendra Dayal, other
Directors of the appellant-company vide Tletter
dated 8/10/1998 saying that their signhatures
thereon were forged by other Directors and they
requested RFC not to release the balance
sanctioned Toan amount. Sole purpose of the
appellant in dinsisting payment of remaining amount
was to grab the public money. Already,
Rs.33,06,450/- was disbursed to the appellant.
Therefore, impugned  order dated  30/10/1998
(Ann.29) recalling the loan agreement was
perfectly valid in law. It is therefore prayed the
appeal be dismissed.

We have given our anxious consideration
to the rival submissions and perused the material
available on record.

condition No.14, clause II sub-clause ‘a’
of the agreement stipulates that if the borrower
commits a default in repayment of any installment
of the principal sum for more than a period of one
month than the Corporation shall have every right
to recall the TYoan by issuing a notice under

Section 30 of the State Financial Act, 1951, which

- rovides, as under:-

& et

o3 E,Zar* 30. Power to call for ‘repayment before agreed
._Tx;w"“;.,,’fi?_;? period. Notwithstanding anything 1in any agreement

to the contrary, the Financial Corporation may, by

e nhotice in writing, require any industrial concern
E to which it has™ granted any loan or advance to
PR - discharge forthwith in full its liabilities to the
el Financial Corporation,--
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(a) if it appears to the Board that false or mis-
Teading information in any material particular was
iven %y the industrial concern in +its application
or the loan or advance; o-

(b) if the industrial concern has failed to compl
with the terms of its contract with the Financia
Corporation in the matter of the loan or advance;

or
(c) if there is a reasonable apprehension that the
industrial concern is unable to pay its debts or
that proceedings for liquidation may be commenced

in respect thereof; or

{d) if the property pledged, mortgaged, hypothecat-
ed or assigned to the Financial Corporation as se-
curity for the loan or advance is not insured and
kept insured by the industrial concern to the sat-
isfaction of the Financial Corporation or depreci-
ates in value to such an extent that, in the opin-
ion of the Board, further security to the satisfac-
tion of .the Board should be given and such security
is not given; or

(e) 1if, without the permission of the Board, any
machinery,_ﬁTant or other equipment, whether form-
ing part of the security or otherwise, is removed
from the premises of the industrial concern without
being replaced; or

(f) if for any reason it 1is necessary to protect
the interests of the Financial Corporation”.

The aforesaid clause was noticed by the
learned single 3Judge, who has rightly held that
this Court 1in exercise of its jurisdiction under
Article 226 of the Constitution cannot sit as an
appellate authority over the acts and deeds of
financial , Corporation and seek to correct them.
Scope of judicial review extendable only to
examining violation of statutory provisions or
where State Financial Corporation acts unfairly
and unreasonably. As per agreement between the
parties, appellant was required to start making
quarterly repayment w.e.f. 1/5/1998. Appeliant
intentionally did not make payment despite
repeated opportunities given by the RFC and rather
insisted on disbursement of the remaining

sanctioned loan amount thus, it violated Condition
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No.14, clause II sub-clause ‘a’ of the agreement.
Therefore, the REC had no option except to recall
back the Tloan vide order dated 30/10/1998
(Ann.29). If the RFC decided to recall the Tloan,
it cannot be said to have acted unfairly or

unreasonably. RFC even made offer to the appellant

to make full & final payment under one-time-
settliement but the appellant instead of repaying
, the Toan .amount, insisted upon release of the
qr remaining sanctioned Toan amount and on that
condition, it expressed its willingness to enter
into the settlement.

Supreme  Court in Karnataka  State
Industrial Investment and Development Corporatijon

Ltd. Vs. M/s.cavalet India Ltd. - (3T 2005(3) scC

=T

570, categorically held that the fairness cannot

be & one-way street. The fairness required of the

financial corporations cannot be carried to the

extent of disabling them from recovering what is
ﬁ due to them. while not insisting upon the borrower
to honour the commitments undertaken by him, the
financial Corporation alone cannot be shackled
hand and foot in the name of fairness. It was held
that doctrine of fairness does not convert the
writ courts into appellate authorities over
h-f':Hadministrétive authorities. In a matter between

the corporation and its débtor, a writ court has

- no say except in two situations : (a) there is a

S statutory violation on the part of the corporation

fggv__ ‘fﬁaz of (b) where the corporation acts unfairly i.e.
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unreasonably.

In the present case, Corporation cannot
be held to have acted unreasonably in recalling
the Joan 1in view of failure of the appellant to
honour the condition of the agreement and further
in view of continued. disputes amongst the
Directors of the appellant-company. Appellant even
went to fhe extent of producing Undertaking:signed
by two of the Directprs, who rather alteged that
their signatures were forged on such Undertaking.

we therefore do not find any infirmity in
the order passed by the learned Single Judge. The

appeal is therefore disﬁjssed.

4 S~ sl ~

(DR.MEENA V.GOMBER), 3J. (MOHAMMAD RE%%?), 3.
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RAJASTHAN FINANCIAL CORPCRATION
Udyog Bhawan, Tilak Marg, C-Scheme, Jaipur-302 005

Ref No.REC/F.Law-5/HO/1777/ 297 Dated: 2© June, 2014

CIRCULAR
(Lit. Cir No.30 %)

Sub: Important Court Decision in the case of RFC
Vs. Vinod Kumar Bansal - Civil Suit No. 198-C
(M/s. Sabhyata Plastic (P) Ltd., Churu)

In the aforesaid case the learned Civil Judge (Junior Division) Hisar vide its
order dated 21.04.2014 giving the relief to our Corporation -that the
mortgaged property cannot be further transferred just to defeat and delay the
creditors has held that “the plaintiff being mortgagee is entitled to sell the
property for recovery of its dues and the defendants are also restrained
from further disposing off or otherwise alienating and transferring the
possession of the property in any manner whatsoever”.

A photo copy of the Judgement is being enclosed for ready reference, which
may be used in the similar type of cases pending before the different Courts
and may also apprise the concerned advocates about this Judgement.

EXECUTIVE DIRECTOR
Encl: a/a :

Copy to:

1. All BOs/SOs/A&l
2. | Standard Circulation at HO

N
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AIN THE COURY OF SHRI SOHAN LAL >":‘V3.AI_-U{, CIviL
© JUDGE (JUNIOR DIVISION ), HISAR.

Civil Suit No. 198-C .
Date of institution: 26.3.12/20.7.13

Date of decision: 21.4.2014

Rajasthan Iinancial Corporation a  body corporate - constituted under
State Ifinancial Corporation Act 1951 having its [ead office Udyog

Bhawan, Tilak Mark, New Sanik Vishramgarah, Churu.

.. ...Plainti't’f.é

Versus

| Vinod Kumar Bansal s/o Harish Chander Ba sal/ ( since

expired ) through his legal heirs:- 0o
() Smt. Manju Bansal-widow
(i)  Ms. Likta Bansal-daughter
(iii) Ms. Sabhtya Bansal-daughter
(iv) Ms. Bhawna Bansal-daughter
(v) . Chetanya Bansal-minor son

All residents of H. No.1669, Urban Fistate-2, Hisar

Manju Bansal w/o Vinod Kumar Bansal,

Yikta Bansal d/o Vinod Kumar Bansal, all residents of House
No. 1669, Urban Iistate-2, [ lisar.

LI 9

o Defendants.

SUTT FOR DUECLARATION & ___L_}}]_J_L_J}}&;l_l_ﬁ_)ﬁ

Present:- Sh. T.C.Goel, counsel for the plaintiff.
Sh. Subhash Gupta, counsel for defendants .

JUDGMENT

i The brief facts of the case arc that M/s Subhyata Plastic

Pyt Lad. 1D-12. Sadulpur Industrial  Areca. District - Chura( Raj. )

7

obtained a loan of Rs.9000000/- {rom the plaintiff corporation on

30.3.1994. The defendants No.l and 2 to secure its repayment together

with intercst, costs, cxpenses etc. guaranteed the loan. They being joint

owners in cqual shares also created mortgage  of theur property housc

No0.1669, Urban 1state-11, Hisar by deposit of original deed  of
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conveyance registered at Sr. No 3659

W

dawcd 16.3.1994 in the olfice of
Sub-Registrar, Hisar, alongwith original re-allotment letter dated

16.3.1994 in their favour and pecrmission to create -mortgage in

favour of the plaintiff corporation issued by listaic Officer, HUDA.

tlisar. The defendants No.l and 2 vide their:affidavit confirmed and
declared that the property offercd for crcation of equitabic mortgage
is their joint property, which is f[ree from all encumbrances and
undertake that the same shall be kept frec from all encumbrances till
complete repayment of the above loan of Rs.90,00,000/- of the
Corporatibn by M’/s> Sgbhyata. Plastic  Pvt. lL.td. M/s  Sabhyata
committed defaults in payment of dues of the corporation. A sum of
Rs.101,25,250/- was due and payable on 14.—’}.2“07 from the said
concern which the defendants No.l and 2 being guarantors and
mortgagors are 11351.0_ for payment. The corporation issucd recovery
certificate  under land Revenue Act, 1890 and scnt it to the
Collector, Hisar, through Collector, Churu to recover the amount by
way of sale of their properties including the property mortgaged with
the corporation. The recovery certificate  was reccived with the
endorscment that Vinod Kumar Bansal is detained in Central Jail,
Tisar and that therc is no property in the names of defendant’s No.l
and” 2. Thereafter, the plaintiff camc to know that Sh. Vinod Kumar
Bansal, defendant No.l wansferred his share in the p'robperty to his
wife Manju Bansal, de’r‘endam No.2 by way of consent decree dated

28.11.1995 passed by Sh.Subhash Goyal, Sub Judge . Tisar. The decree

is registered at  Sr. No.3799 dated 3.1.1996 in the office of Sub-

Registrar, 1lisar. Smt Manju Bansal, transferred the suit property in
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the name of her daughter Ekta Bansal, defendant No.3 by way of

consent  deerce  dated  21.12.2002  passed by Sh.Jjaibir Singh, Civil

Judge (JID), I'{isal‘, and the decree is registered at Sr. No.7100 dated
4.3.2003 in the office of Sub Registrar, Hisar. The above described
transfers of the‘ .propcrty by thé défendants No.l and 2 ‘ih favour of
d.c::‘fcndant No.3 is against the undertaking and declaration made by
them. The transfer of the property llouse No.1669, by way of
consent decrces  arce  fraudulent, without considcratioh, intended o
defeat & delay the creditors and that the plaintiff being mortgagee
is entitled to sell the property for récovery of its dues. Hence, this suit.
2. In the written. statement filed on behalf of defendants
No.2 and 3 preliminary objection c'crtain:preli-minary objections
regarding mis-joinder of parties, x17:1i.npai11ability, causc of action have
been raised. Itis further stated that the suit of the plaintiff is barred
by limitation. The alleged loan was taken on 30.3.1991 and the
alleged mortgage took place on 16.3.1994 and the suit property was
transferred by way of Civil Court decree dated 8.11.1995, tl.iereforc
the suit of the plaintiff is time barred. On merits, it is submitted that
no such loan was ever taken by M/s Sabhatya Plastic from the
plaintiff corporation. It is {urther submifted that there is a great
contradictions in the stand of the plaintiff.  On one hand, the loan is
alleged to have been LakenAbyxthe borrower company on 30.3.199]
while the conveyance deed of the house in question was registered on
16.3.1994, thercfore, there was no question of deposit of the original
conveyance deed of the house in question by the defendants No.l and 2

with the plaintiff on 30.3.1991. It shows that cithcf

BE® allcged
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plaintiff’ or by the defendants No.l and 2 |
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mortgage deed is a false and fabricated document or that it has been

prepared  in the later dated with a view to defeat the rights of the

defendants. Moreover, no consent of HUIDA was obtained by the

2 beftore mortgaging the housc

i question in favour of the plaintiff which was mandatory, therefore,

the alleged mortgage of the house in question does not confer any

title on the plaintiff. Remaining other allegations of the plaint are

denicd as wrong. In the end, prayer for dismissal of suit with costs is

made.

Defendant No.l Vinod Bansal, adopted the written

statement of defendants No.2 and 3 vide his statement dated

8.12.2012.

3. I‘rom the pleadings of the parties, the following issues

were framed on 5.2.2013:

l. Whether the transfers of the property of house No.1669,
Urban Estate-11, Hisar, are fraudulent, without consideration,
intended to defeat and delay the rights of creditors, null and void
and is not binding upon the plaintiffs, if so, its effect?OPP

2. Whether the suit is bad for mis-joinder of the parties?OPD

3. Whether the suit is barred by limitation?OPD

4. Whether the suit is not maintainable in  the  present
form?0OPD

S. Whether the suit is under valued for the purpose of court fee
and jurisdiction of the court?OPD

6. Relief.

4. Plaintiff in order to prove his case has examined the

following wilnesses:

PWI Sajjan Singh Rathore, Assistant Manager
Of Rajasthan Financial Corporation.
PW2 Banwari [.al Gupta

PW3 Babu Ram, Assistant, EO, HHUDA

(F°

—




Thereafter, counsel for the defendants vide his

o
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In documecntary evidence, the plaintiff has placed the

following documents on record:

IEx.P1 Authority letters

& P2

x.P3 Authority letter to recover arrear of land

o revenue _ : :

Ex. P4 Letter written by Tehsildar Hisar, to the Branch
Manager, Rajasthan Financial Corporation

Lix.P5 Statement of account

Ex.P6  Conveyance deed

Ex.P7 ‘Registered decree dt. 4.3.03

Ex. P8 Registered decree dt. 3.9.1996

Ex. P9 Notification :

Fx P10  Guarantee deed

Ex.Pil Power of attorney

Ex.P12  Affidavit

Ex.P13  Guarantee deced

Ix.P14 Power of attorney

Ex.P15  Affidavit

Ex.Pl6 lListof title deeds

Ex.P17 Reallotment letter

Ex.P18 Letter to V.K. Bansal and Manju Bansal, from
E.O. Hisar.

Thereafter, counsel for plaintiff, vide his separately recorded
statement, closed the’ evidence on behalf of plaintifT.

On the other hand in cvidence of defendants, they have

examined the following witnesses:

DW1 Tikta Bansal, ( tendered affidavit ExX.DWI1/A)

In documentary cvidence, defendants have placed on record

the following documents:

Ex.ID1 Registered deed dt. 4.3.03
IEx.D2 Registered deed dt.3.1.1996
Fx.D3 Copy of letter issued by RFC to Vinod Kumar.

separatcly recorded

statement closed the evidence ol defendants.

3. No witnesscs was cxamined in rebuttal cvidence.
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6. { have heard leamed counsel for thc partics and have gone

through the case file carefully.
My issuewise findings with rcasons are as under:-

I[ssue No.l

7. Onus to prove this issue was on the plaintiff.

In order to prove this issue, plaintiff has examined Sajjan
Sihgh Rathore, Assistant of  plaintiff Corporation, who stepped into
the witness box as PWI1 and tendered  affidavit Ex.PWI/A reiterating
the stand they have taken in the plaint. He also tendered documents
Ex Pl to Ex.P18 in his examination-in-chief. In his cross-
cxamination, he has stated that the loan docqments of this case were
neither dealt by him nor by their branch. This file was dealt by the
head office of RPC at Jaipur. He has admitted that on authority
letter Fix.P1 Yadvender Mathur had not put his signaturcs in his
presence. lle has seen the authority letter dated 4.5.2013 and Sh.
Yadvender Mathur had not put his signatures on it in his presence.
He has‘ brought the original loan documents of this case. The

borrower or guarantor had not signed the loan documents in his

presence. He further stated that in the present case RFC had taken

~—

- possession of the building and machinery of Sabhyata " Plastic
Private, al Rajgarh in the year 2000 under Scction 29 of the State
Financial Corporaﬁoﬂ Act, 1951. At that time, some machines of the
unit were missing and in this regard, they lodged a casc against
Sabhyata Plastic in Rajgarh Police station. That land and building
was sold by RFC in open auction in the year April, 2013 for Rs.13

lakhs and five thousand only. The auction purchaser dep@i‘s“i"
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= Rsi\“/ of the” amount and that money was deposited by them in the
~account of Sabhyata Plastic. 23% comes o Rs.326500/-. In 'x.P3
there is no entry in respect of Rs.326500/-. Ile has admitted that till
date they had not filed any civil suit for recovery against borrower
firm orv défendants No.l and 2. In the present case, the RFC and
defendants No.l and 2 arrived at onc time scttlement in the yeaf
2005 for Rs.65 lakhs. lle has admitted that in case dcfendants No.l
and 2, would deposit the amount of one time- s(.:.ttlemem re. Rs. 65
lakhs to RFC which they were asking for deposit  in  five
installments, then RFC could full and final settle_the case and could
issue NOC. He has denied the suggestion that he had given false
affidavit. I1e has denied the suggestion that he isﬁ deposing falsely.
PVV?.. Banwari Lal  Gupta, also ° tendered — affidavit
HEx.PW2/A 1n his cxamih.ation—in—chief In cross-examination, he has
stated that he has brought the original documents copies of which
are already exhibited.
PW3 Babu Ram, Assistant E.Q. has proved the
conveyance deed DBx.P6, re-allotment letter l'i'ix.Pl’/, permission o
| mortgage Ex.P18.
| On the other hand in the evidence of defendants,
defendant No.3 Ekta Bansal, stepped into the witness box as DWI
and tendered his affidavit Ex.DWI1/A reiterating the stand they have
taken in the written statement. She also tendered documents FEx.D]
to B2 in her evidence. In cross-examination, shc identified signatures

of her parents on documents Ex.P10 to P17. She does not know

‘whether prior to decree dated 23.11.1995 and 21.1_2.20()2 her




* parcnis had taken permission from financial corporation or not
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or
after  decree c-orporation was informed or , not. Her  parents are
directors of Sabhyata Plastics. She does not know whether her
parents mortgaged the origi.nal trial deed No.1659 dated 16.3.1994
of housc No0.1669 Urban Istatc with the Financial Corporation. She
has denied the suggestion that she is deposing falscly.

8 l.earned counsel for the plaintiffs has argued that M/s
S.ubhyata Plastic Pvt. obtained a loan of Rs.9000000/- from the
plaintiff corporation and defendants No.l and 2 guarantc'ed the loan.
e further arguéd that they being joint owners in equal sharcs also
created mortgage of their property housc No.1669, by deposit of
original deed of conveyance registered at :Sr.‘No.3659 dated
16.3.1994 in the office of Sub-Registrar, IHisar, alongwith original re-
allotment letter d‘ate'd 16.3.1_994,111 their ‘favo.ur' and permission to
create mortgage in favour of the plaintiff corporati'on issued by Hstate
()'fﬂCCl‘; FIUDA, Iisar. He further argued that the defendants No.l
and 2 'vide their affidavit confirmed and declared that the property
offered for creation of equitable mortgage is their joint property,
which is free from all encumbrances and undertake that the same
shall b!c kept free from all encumbrances till complete repayment of
the above loan, however, M/s Sabhyata committed - defaults in
payment of dues of the corporation. He further argued that a sum
of Rs.l()l.,25,250/; was due and payable on 14.4.2007 from the said
concern which the defendants No.1 and 2 being guarantors and

mortgagors are liable for payment. Ld. Counsel for plaintiff further

averred that the corporation issucd recovery certificate and sent it to




REC. Versus Vinod Kumar ele. C-a/
9 a

the Cotllector, Hisar, through Collector, Churu to recover the amount

by way of sale of their properties including the property mortgaged

with the corporation  and that recovery certificate was received with

the cendorsement that Vinod Kumar Bansal is detained in Central
Jail, Hisar and that there is no propeﬂy in the narnes of defendant’s
No.l and 2. He further argued that thercafter, the plaintiff came to
know that defendant No.l transferred his share in the property 1o
defendant No.2 by way of consent decree and dcfendant No.2
transferred the suit property in the name ol her daughter defendant
No.3 by way of c<ﬁ1sent decrees. Ld. Counsel further submitted that
the consent decrees are {raudulent. In the end, a prayer for decrec of

the suit with costs is made.

On the other hand, 1d. counsel for the defendants — argued

that the suit is time barred as the alleged loan was taken on

30.3.1991 and the alleged mortgage took place on 16.3.1994 and the

suit property was transferred by way of Civil Court decree dated

hJ

8.11.1995, and the present suit was filed in the year 2012. He

furtherrargued that on one hand the loan is alleged to have been taken
by the vborrower company on 30.3.1991 while the conveyance decd
of the house in question was registered on 16.3.-‘;994, therefore, there
was no question of deposit of tl‘ie original conveyance deed of the
house in question by the defendants No.l and 2 with the pla.imi.f’f on
30.3.1991. e further averred that it shows .th'at cither the alleged
mortgage deed is a falsc and fabricated document or that it has bcen
prepared in the later date with a view 1o deféat the rights of the
defendants. Further, it is argued that no consent of HUDA  was

w5 oNTEA

<
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obtained

by the plaintiff or by the defendants No.l and 2 before

mortgaging the house in question in  favour of the plaintift which was
mandatory, therefore, the alleged mortea

ge ol the house in question

does not confer any title on the plaintiff. Ld. Counsel also argued

that the presc-:ﬁ_t suit is liable to be dismissed because it was not filed
by an authorized person. He submitted that there was no wvalid
rcsohtion of the corporatioﬁ m favour of V.N.Deshraj, who has filed
the present suit. In the end, a prayer for dismissal of the suit with
costs is made.

9. I héve given duc consideration to the rival submissions
made béfore me.

10. In the present suit, plaintiff has cha’liengc—:d the transfers
regarding the house No.1669 , Urban FEstate-II, Hisar. This plot was
transferred by way of consent decree dt. 28.1.1.1995 and 21.12.20()2.
It was not in dispute that plaintiff have advancéd a loan to . M/s
Sabhyata Plastic Private Limited, Sadalpur IndListrial Area, Churu,
Rajasthan on 30.3.1994 and the original dgfcndant No.l and
d(::fcndam No.2 have stood guarantec for the repayment of the loan.
The guarantee deed Ex.P10 confirms that Vinod Bansal stood the
guarantor  for M/s Sabhyata Plastic Private Limited. Similarly,
defendant No.2 Manju Bansal also stood guarantor by way | of
»g,uarant.cc deed Ex.P13. Defendant No.l‘ Vinod Bansal also sworn an
affidavit Ex.P12 and Manju Bansal defendant No.2 has also sworn
affidavit 1ix.P15 at the time of standing guéramcc for M/s Sabhyata
Plastic Private Limited. In  both the affidavits, both these have

declared that they were owner of plot No.1669, Urban Estate-I],
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which is free from all encumbrances and  they  will
property free from all encumbrances till the complete of

L repayment

ofé«%bovc loan. Despite of abovesaid undertakings Vinod Bansal has

L'ransfefn'od his  share in faovur of Manju Bansal ‘through Civil Suit
No. 1159C o_f“ 1.999 and further reeistering this decree at Sr. No.3799
dt. 3.1.1996. The defendant No.2 Manju Bansal further transferred
her share in favour of deft. No.3 by way of consent decree passed
on 21.12.2002 and registered with Sub Registrar Ilisar at Sr.
No.7100 dt. 4.3.2003. It was alleged by plaintiff that these two
transfers were null and void because these were only ‘exccuted in
ordcr to defeat the repayment of loan outstanding. against
defendants. The question which needs té) be qetérmined is whether
the transfer by way of these consent decrees are fraudulent transfers
i view of scction 53 of Transfer of Property Act, 1 ‘861. For ready
reference the relevant portion of section 53 of the Act is reproduced

herebelow:

“53. Fradulent transfer. (1) Every transfer of immovable
property made with intent to defeat or delay the creditors of the
transferor shall be voidable at the option of any creditor so defeated or
delayed. g

Nothing in this sub-section shall impair the rights of a
transferce in good faith and for consideration.

Nothing in this sub-section shall affect any law for the time
being in force relating to insolvency.”

11 In the present suit it is quitc obvious and clear that

defendant No.l i.e. Vinod and his wife defendant No.2 Manju Bansal

has stood guarantor on-behall of M/s Sabhyata Plastic Private Limited

§

in regard to the loan taken by the said Enterprise from the pla‘in%

The perusal of the guarantee deeds shows that these were executed or:
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30.3.1994. The transfer in quesuon i.c. the consent decrees by which

Vinod Bansal has passed his share in favour of Manju Bansal was
pésscd on 28.11.1995 and that swt was f{iled on 24.11.1995.
Similarly, the second consent decrce by way of which Manju Bansal
transferred all her rights in f’a\}our of defendant No.3 kkta Bansal in
rcspectv of House No.1669, Urban Estate-1I, Hisar wz-lsA passed on
21.12.2002. The relevant dates of guarantcc deed and the dates of
consent. decrees shows that the transfers regarding the suit property
was made afler the taking ‘of the loan. Both defendant No.l Vinod
and defendant No.2 Manju have given affidavits with the guarantec
deeds in which they have given an undertaking that they will keep
the property free from all encumbrances till the complete repayment
of the loan taken by M/s Sabhyata Plastic Private Limited. Due to
these transfers a clog was created on the propérty Iand the 1'1101'tgagec
r%ght (S’f plaintiff are also effected. This [fact was cleared from the
document Ex.P3 and Ex.P4. Ex.P3 is a letter issued from the
Collector Iisar to Tehsildar, in which a recovery as arrears of land
re‘venu}e is ordered against V.K.Bansal and on this Tehsildar, Hisar,
sent a reply Ex.P4 to the plaintiff in which it was stated th\at the
defendant No.1 was confined in Central Jail, Hisar and there was no
immovable or immovable property in his name. So, recovery was not
possible. This letter was issued by Tehsildar, Hisar on 7.4.2011. This
shows that tﬁe abovesaid transfers was only to defeat the repayment
of loan taken by M/s Sabhyata Plastic Private Limited from the

plaintiff. It is the duty of the guarantor to make the repayment of the

loan in case the principal does not pay the loan and in the present
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- case the principal is a company SO the creditor can approach the

guarantor to get his loan repay. There was no cxplanation given by

the - counse! for the plaintiff that why these transfers were made after

the taking of the loan. The 1d. Counsel for the plaintifl is submitting

that the mortgagee right of the plaintiff have come to an end when a

one time settdement was agreed between the plaintiff and defendants.

The 1d. counsel submitted that document Ix.D3 gives the complete

detail of one time settlement and witness of pla’intiff PW1 Sajjan

Singh Rathore has admitted in his cross that a onc time settlement

between the plaintiff and defendant was carried out in the year 2005 for

Rs. 65 lakhs which they were bound to pay in five instalments and the

defendants have also deposited two instalments of Rs. 13 lakhs each.

The 1d. Counsel submitted that in vie"w of this one time settlement the

mortgagee right of the plaintiff goes and they cannot recover the

amount more than what was settled in onc time  scttiement scheme. e

has placed his reliance on case titled as Bharat Industries V. Punjab

Financial Corp. 2009(1) 1S1 ( Banking ): 58 P&H . The facts of the
authority cited by the counsel for the plaintiff is ‘not similar as to the
facts of the present case- because in that case financial corporation
has issued a notice of recovery of morc than the amount what was
»SCtﬂCd in the ohe time settlement but the present suit was not 4
recovery suit. Rather, a declaratory suit in which the transfer made by
the defendant are challanged because they are creating clog over the

rights of the plaintiff.
12 The submission of 1d. Counscl that one time sctilement

has ended the mortgagee rights of the P

laintff is devoid of merits
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and the m()rtg'agc can only be satisfied in case of redemption and
there was no redemption of the mortgage by the defendants.

13 In view of the above discussions this  court i1s  of
c‘onsidered opinion that the transfer made by the defendant by way of
consent decrees are only to defeat the mortgagee  rights  and the
repayment of the loan. Therefore, these are fraudulent transfers as
envisaged u/s 53 of Transfer of Property Act and does not affect
the rights of the plaintif{f in any way.

14 In view of the above discussions, issues No.l is decided

in favour of plaintiff and against defendants.

Issue No.2 and 5

15. Onus to prove these issues was also :on the dcfcndan.ts.
However, during the course of -arguments, t’hcsf:_ 1ssues  werc  not
pressed on behalf of defendants and hence, these issues are
decided against the defendants and in favour of plaintiff.

Issue No.3

16. Onus  to prove this issue was on the defendants. Ld.

Counsel for the defendant has submitted that the suit of the plaintiff is

time barred because they have challenged the registered deeds after
the passing of three years from the date of registration.. On the other
hand, Id. counsel for the plaintiff has submitted that the period of
limitation shall start from the date of knowledge. In the present case,
the transfers are between the family members of the defendants and
these transfers onl& came within the knowledge of the plaintiff when
the letter Ex.P4 was rececived by thém from Tehsildar, Hisar in which

it was stated that there is no movable or immovable property - the

52
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' nam@ of Vinod Kumar, dé[’cndant No. ! Lhereafter, the plaintiff  came
to know about t-hese consent decrees. - The stand of the plaintift’ in
this regard looks quite probable and true . because previdusly they
haye no opportunity to know about thesc sale dceds. Therefore, the
.period of limitation of present suit. - runs. . from the date of . the
knowledge i.e. after receiving the letter BEx.P4 from ‘Tehsildar [isar
on 7.4.2011. Hence, this issucis decided against the defendants and
in favour of plaintiff.

Issue No.4.

17 Onus to prove this issue was on the defendants. L.d.

counsel for the defend.ants submitted that the suit of the plaintiff is
not maintainable beccause of two grounds f{irstly the suitis not j,ﬁled‘
by the authorized person and secondly without the conscquential r?clief
the suit for declaration is not maintainable in view of section 34 of
"~ the Specific Relief‘Act. I.d. counsel has submitted that there was
né consequential relief of recovery of the loan by the plaintiff in the
present case. He has also submitted that if the -dcclaration sought
would serve in complete cndi_ng of dispute between the parties then
the discretionary relief can be granted butin the present case the only
purpose of the plaintiff is to secure a tactical advantage of this
declaratit)nv in procecding that may hereby be instituted for obtaining
the recovery of loan. I am not Air_x' agreement with the submission of
the 1ld. Counsel for the defendants becausc the revcovery of the loan is -
itself a different cause of action and it is not consequential on the
passing of this _decrec. Therefore, 1 come to the conclusion that suit is

not hit by provisions of section 34 of Specific Reliel” Act.

i el
EARe e vh el
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The other submission of the ld. Counscel for the
defendant is that the suit was not filed by the authorized person. [le

has submitted that the authority letter Ex.P1 does not fulfill the legal

requirement for V.N.Deshraj to appear on behalf of the plaintiff. He
has further SQI)mitth ..that thérc. was no resolution in which the authority
was given to V.N.Deshraj for filing the present suit. I am also not in
agreement  with  submission of ld. counsel for the defendant because
1x.P9 submitted by plaintiff shows that there is a gencral notification .
in term of the State Financial Corporation Act 1951 in which Deputy
Manager is always authorized to put in appearance in the court and file
suit on' behalf of corporation. Therefore, I come to the conclus;mn that
suitis filed by thc authorized person.

18. In view of the above discussions, issue No.4 is decided

against the defendants and in favour of plaintiff.

Issue No.6 { Relief)

19. In the scquel of my findings on the above issucs, the

suit of the plaintiffs succceds and the same is hereby decreed with

costs. It is declared that the transfers of the property Ilouse

No.1669, Urban Estate-1l, Hisar, by way of consent deccrees dated
28.11.1995 and 21.12.2002, registered in the office of Sub-Registrar,
I'Iisarvat Sr. No.3799 dated 3.1.1996 and 7100 dated 4.3.2003
respectively whereby the defendant No. 1 transferred  his share to his
wife defendant No.2 who further transfcrred the entirc property to her
daughter defendant No.3 are ‘fraud.ulent, without consideration, intended
to dct.’eat and delay the creditors, null and void and is not binding upon

the plaintiffs and the plaintifl  being mortgagee is entitled @3
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_ nroperty  for fccovcry of its dues and the delendants  are  also
restrained from further disposing off  or otherwise alicnating and
transferring  the possession of the property in any manner whatsoever.
Decree sheet be drawn accordingly. I'ile be consigned to _-_re'ccn‘d

room after due compliance.

Announced in open court ~ ( Sohan l.al Malik)
' Civil Judge (Junior Division )
Hisar 21.4.2014

Note:- All the pages of this judgment have been signed by me.

( Sohan I.al Malik)
CI(JD)/ Hisar 21.4.2014
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Decree- Sheet

AN THE COURT OF SHRI SOHAN LAL MALIK, CIVIL JUDGE (
v+«JNIOR DIVISION), HISAR

Civil Suit No. 198-C
- Date of Institution: 26.0312 /2013

, Rajasthan. Financial ‘Corporation a body corporate congtituted nnder State

Financial Corporation Act 1951 having its Head Office Udyog Bhawan, Tilak
Mark, New Sanik Vishramgarah, Churu. ' .

.......... Plaintiff.

Versus

PG L0 SO

1. Vinod Kumar Bansal S/o Harish Chander Bansal ( §j,§fé/é”'”m# Ay
his legal heirs :- WG
7S

i) Smt. Manju Bansal- Widow
(i)  Ms. Ekta Bansal-daughter
(iii)  Ms. Subhtya Bansal- daughter

(iv)  Chetanya Bansal- daughter.

2. Manjﬁ Bansal W/o Vinod Kumar Bansal.

3. Ekta Bansal D/o Vinod Kumar Bansal all residents of H. No. 1669, Urban
- Estate-II, Higar,

........ Defendants.

Sui£ for declaration to the effect that the transfers of the property- House
No. 1669, Urban Estate-II, Hisar- by way of consent decrees dated 28.11.1995
and 21.12.2002, registered .in the office of Sub-Registrar, Hisar at Sr. vNo. 3799
dated 03.61.1996 & 7100 dated 04.03.2003 respectively whereby the defendant
No. 1. transferred his share to his wife defendant No. 2 who further transferred
the entire property to her daughter defendant No. 3 are fraudulent, without
consideration, intended to defeat and delay fhe creditors, null and void and is
not binding upon the plaintiffs and that the plaintiff being mortgagee is entitled
to sell the property for recovery of its dues. And also for injunction restraining
the defendants from further disposing off or otherwise alienating and

transferring the possession of the property in any manner whatsoever- on the

basis of evidence, documentary and oral of every kind.

Plaint presented on 26.03.12




Jurisdiction value of the suit : Rs. 200/- , (Q / &

This suit is coming today i.e. 21.04.2014 for final disposal before me ( Sh.

Sohan Lal ~Mélik, Civil Judge (Jr. Div.), Hisar in the presence of Sh. T.C.Goel

>

counsel for the plaintiff and Sh. Subhash Gupta, counsel for the defendants.

It is ordered that the suit of the plaintiff is hereby decreed with costs. It is
- declared that the transfers of the property House No. 1669, Urban Estate-II, Hisar,

by way of consent decrees dated 28.11.1995 and 21.12.2002, registered in the
office of Sub-Registrar, Hisar at Sr. No. 3799 dated 03.01.1996 and 7100 dated
04.03.2003 respectively whereby the defendant No. | transferred his share to his

wife defendant No. 2 who further transferred the entire property to her daughter
defendant No. 3 are fraudulent, without consideration

the creditors, null and void and is not binding upon the plaintiffs and the plaintiffs
being mortgagee is entitled to sell the property for recovery of its dues and the
defendants are also restrained for further disposing off or otherwise alienating and
transferring the possession of the property in any manner whatsoever. :

Memo of Costs,

Plaintiffs Defendants
1. Stamp of Plaint 50,00 0.00'
2. Stamp. on Power 12.00 j 15,00- i
3. | Stamp of Bxhibis 0,00 X
4. Sub ofWitnesses 150.00 ’ . 0.00
5. ' | Pleader’s Fee Fee certificate _hot Attached | 0.00
6. Prooeés Fee 53.00 ‘ : 0.00
| 7. "Misc. Applications .1 0.00 10.00
Total: 255.00 T [25.00

. o
R na\/e‘f my hand and seal of the court this on 21" day of

/ TG e of tre Cival Juag.

«Senior Divisiom), HISA:

“ertified to be True Crie

» intended to defeat and delay ...
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S.8. Civil Regular First Appeal No. /2014 in
Mohd. Hanlf Vs. Rajasthon Finance Corporation & Ors.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN AT~

JODHPUR

* kK

$.B. CIVIL REGULAR FIRST APPEAL Nolgﬁ 2014

*hk

APPELLANT/PLAINTIFE: -

Mohammed Hanif S/o Ahmed ji, by caste Nilgar Musalman, agéd 69' : ;;’

yeafs, resident of Hamirgarh, District Bhilwara . :

VERSUS
ESPONDENTSIDEFENDANTS

ncial Corporatlon Head Ofﬂce Udhyog Bhawan

,/‘1./ ' Rajasthan F‘ma

(N

Tilak Marg, CSoheme Jaipur (Rajasthan) S ;

/ Rajasthan Financial Corporatlon Branch Ofﬁce shri Ram Colony

Civil L ines, Ajmer r Chouraha, Bhllera o : -

ikh S/o Badruddln Sheikh through Vlshal Cloth - .

\3/- AKil Ahmed She
; | o

3
Centre, Gol Pgao Chouraha, %éﬂgg%nwara.

i . o S ke F - . Co
S.B. CIVIL REGULAR FIRST APPEAL UNDER

SECTION 96 CPC AGAINST THE JUDGMENT AND ‘

. DECREE DATED 4.3.2014 PASSED BY SHRI RAVL
SHARMA/\ADDITIONAL DI_STRICT JUDGE NO.2,
BHILWARA IN.  CIVIL  ORIGINAL SUIT

17)200 ) |
NO.BTIRE! (53/2008) MOHD. HANIF VS.

*kk s

VALUATION: RS.90,400/-
COURT FEES PAID: RS.5955/-

E?T
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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JODHPUR.

% wJUDGMENT::

$.B. CIVIL FIRST APPEAL NO. 158/2014.

Mohammed Hanif S/o Ahmed .li
: Vs, :
'Rajasthan Financial Corporation & Ors.

Date of Judgment - Monday, 26" October, 2015.

PRESENT

HON'BLE Dr. JUSTICE VlNEET KOTHARI

" Appearance:
Mr. Arvind Samdariya, for the appeliant.

Mr. Rakesh Sinha, for the respondents.
' <<L>>

BY THE COURT: (Oral) | R -

1. The appellant-plaintiff Mohd. Hanif S/o Ahm'edji has filed
the present first appeal under Section 96 of the Code of Civil

Procedure aggrie‘ve.d by the rejection of his suit by the learned

Additional District Judge No.2, Bhilwara on 04.03.2014

dismissing the Suit No.117/2011 (53/2008) which was filed by
{

the plaintiff-appellant Mohd. Hanif seeking cancellation of the..

e

sale deed of his industrial unit which was executed b{/ the

defendants-Rajasthan Financial Corporation (‘RFC') in favc|>ur of

" the defendant No. 3- Akil Ahmed Sheikh S/o Badruddin Sheikh

. on 15.09.2006. The unit in question was taken over bf/ the

-defendant-RFC while exercising its powers under‘Section;2‘9 of




\
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the State Financial Corpqration Act, 1951 (‘the SFC Act’) and
the same was pul to public auction and was ultimately sold tb
the defendant No.3-Akil Ahmed vSheikh, since the appellant-
plaintiff had defaulted in re4payment of the loan amount taken
by him. |

2. The facts leading to filing of the present suit, as noticed

by the learned Trial Court in the impugnéd order dated

04.03.2014 are quoted herein below for ready reference:-
2 g F GHIT T HIT A 37 FhR §
i & T g VSR, gHRIE & A #
T 3e9Ee @ g GfdarT @ 2 & 4 e
15.12.1982 & 24,000/- ®9T, 3777 22.06.1983 | i —
F 13,000~ FYU vE Relw 25.04.1984 # o
10,000/- ®T T FOT &F HGT TG FA W |
AT T | Al STt e & TR ' S
& T g F T W geERyd A A

R R uRETr & 02 B T F Jergh FHT B

¥ TE T T ST TG 7 02 & Rewid ‘
02.12.1994 & Gt & EET G FART 29 o
CauEd vae & ggT we & a% A | | T
T & gRa # 02 ¥ TET I AR U |
R FH AR FT R B ey #

Ay yoegeY A8 far vd gfdarar & 03 &

FEas X e gi @ @kal & @Ad

R @ & @IRr X BIF 26.06.2006 H

e BfY fieg gEafad Zee $IR 7T

e 90,000/ v # gfErdr & 03 F A

gz & | 30 R faaRa §@vs 4800 a9

Hle STFT FT gl #amaﬁ;rﬁmz# T

IR 11577@5171757%#?@#9@37&’7#02
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AT 90§ wGT F G & 03 F A
FEH GgHiA  rad & RardS RHardr a7 R
fdla fRarw 15.09.2006 AR #¢ Rar
fi?v;':rfw’ﬁfwa'fémaﬁamr#/ 37
HTERT 9T e R 26.06.2006 v AT
faeia faemar 15.09.2006 & e @ = G
&0 siet vF gidarer & fawg wurE AT
TR 50 ST @7 AdeeT fmr 1

3. The reasons assigned by the learned Additional District
Judge No. 2, Bhilwara for dismissal of the suit aforesaid, while

deciding issue No.1 and the other relevant findings are also

quoted herein below for ready reference:-

“12-  GAEAT FT EAGHF HacllesT FA U7 TE
T Mt FRF GHA AT & F RaiF
26.06.2006 #) wf3amr & 01 7 02 grT # T
HrifaE g B R o7 39 s # afar
&5\ FAET [AHTH FART TG @A off | s
Bawr @ off at & grdar gy wEero2 R
I G [T gidardl & 02 & e # gege
I U 47 BAR §GC FH IdlT & TR
e Il gidart & 02 # 3K & g qaer &
arl @ ux geef23 fawe i:zar’ IR @r 15
SIRRIC, U BT G S e AT I
F AN 3T T Weg g A S awl GRT FAT
XAl GAT gl glar & | OH YT & aidr
FT Jg FEol faF [Qald 26.06.2006 & Flaardt
# 01 02 gRT fFem#r #r Frfat gfaardt &
03 & HdY HEINS X §T JIgT O & ;
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7E AR o g AT § FAfE ST vE AN
g e g oF geeio2 & Arwm & w9
47 AR AT A 8g F@I FTHHF-ACH g
aarar?aﬁqwﬁy#mm,?ooﬁémwﬁr
FF FH A a3 T3 | FHHE qF B
mﬁwsm?@;mﬁﬁmzaoezmwﬁ
Mqa‘%?snﬁﬁm@‘rﬁma#zm##
TR FA & g a7 - geel22 gega faar o
T a5 AT a3 q9fa F GHige F FEgd
o7 UF AT & 3% Fae H SRF-grelem T FW T
o | afy awad # gfaadr g 01 F 02
7 e w7 & gy FEAAE F E T anl
mawﬁqﬁazdhrmaoz%raﬁaﬂﬁw
7t e RwEa aXar Weg CH #E
e wver o Gy A ywh RRE A
R AT & | e gl & AT HGEH
% Rde wH 7 S Gl #T IR TR F
awfqﬁﬁ?f/ﬁwfwwaaﬁwwymw#'
IHTFY WW#WW#%WW
aar?mmvzn’wm#aﬁws?am?#/

13- g3 @s H gAEE AT A
HaaFsT @A W aT M FIREC G A &
fa;afd?#mz?mww%crwm
e S W Fest & dau d B TER
g7 FE uEAR-gEE THld FT PHE QS
gm.éf*afaﬁaaaﬁw‘mwm'm$
e # e engdrT avdas Ifa FEgd W
g 78 svar & | aidr & oA fovE A
qE o R BT & fF Rew 22121994 &
G F HTA SFE & T A AT FT
FAAFOT A Fwarr & | o Rl A arel
g7 qg FUT ARAEATERTT & e &
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Refi 22.12.1994 & q4rg @t 3@ fafie
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25 guEwew ad @ T A G
g qIF U U fAREd @I Sl
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* 4, The leatned counsel. Mr Arvlnd Samdarlya appearing for i
P plamtlff-appellant vehemently submltted that the |ndustnal

itin question of the plaintiff has been sold at throwaway pnce

Rs.90,000/- only even though the land rate as per the DLCj |

; | ates itself would go over Rs. 2 00,000/- and besides '(hIS there

 Jwere some constructed portions on the land in questlon and

therefore, the sale deed dated 15.09.2006 which was executed
by the defendant-RFC at Rs.90,000/- in favour of the defendant

No.3 deserves to be set aside. The learned counsel
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l
. |
Kol A

also submltted that the other aspirants who sought to purchase ‘

the industrial unit in question were not even allowed by the
defendant-RFC and their offers were not entertained by the

defendant—RFC and, therefore also, for thrs reason, the present
first appeal frted by the plalntlff-appellant deserves to be

allowed. The learned counsel read the statements of the

witnesses DW-1 and DW-2 before the Court in the present first

appeal.

5. On the other hand the learned counsel Mr. Rakesh Sinha

appearing for the respgndents-defendants—RFC, as riob_ody

appeard for the defendant No.3- Akrl /\hmed despite service of

notice, contended thtat, the respondenta—RFQ has exurotued its

statutory powers conferred by the SFC Act. The learned

. counsel submitted that the defendants-respohdents-RFC had

taken over the possession of the industrial unit-on 22.12.1994

“upon the plaintiff—appetlant having fatled to re-pay the' loan

ch given 1o hrm in the years in between 1982 to

6 1

ned counsel also submitted that sever.al efforts

amount. whi

1984. The lear

were made to fetch the reasonable price of the said industria\'

unit and the same has been put to public auc.tron approximately

i for 20 times put ultimately, by negotratlons onIy, the defendant*"

{ TR

No 3-Akil Ahmed could be brought to the |evel of Rs. 90 000/-

3%

and since there was no other purchaser avarlable wrth the

respondents-RFC, they sold the industrial unit in question to the

defendant No.3 at the price of Rs.90,000/- in accordance with
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*he provisions of the SFC Act. The learned counsel also read

out the detailed examination-in-chief and cross—examination"of
Mr. Om Prakash S/o Tara Chand Jain, General Manager

(Technical) of the respondent-RFC. The learned counsel Mr.
Rakesh Sinha further submitted that the respondents-RFC Had

put the industrial unit in question to auction after due publicatior. .

of notices in the :newspapers and even after finalising the

auction, the plaintiff was given an opportunity to bring buyers of

higher price but be‘-;,,'{,ailed to do so. The learned counsel

submitted that as per the Exhibit—22 a Ietfer addressed by the
plaintlff to the Mtanager on 26 06.2006 would indicate that the
plaintiff was ready to pay Rs 47,000/- only, as one—time
settlement ignoring the mterest altogether whereas even after

realising the amount of Rs.90,000/- from the defendant. No.3 for
the aforesaid industrial unit, according to the respondents-RFC,
the dues including the muerest agamst ‘he plaintiff were found
to be Rs.2, 62 018/— as stated in para 9 of the afﬁdawt dated
30.08.2013 of DW 1.0m Prakash Jain. The relevant para Nos

5 to 9 of the amda\nt dated 30 08. 2013 of ohn Om Prakash

Jain are quoted herein below for ready reference:- |

v smaqa‘%fﬁa‘a#aﬂa’rﬁ%‘m
B B @ gy & vt g% weed & IRy
#Wﬁg%#mmm
Wﬁﬁmﬁmﬁﬁﬁgﬁwiﬁw
o RiE 3 @ 21 & e Jef |

i
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# 7 g 20 e o P 7 W @R |
FEF AT HEFr e FA A7 FerHr R
7 whEly g7 & dea A 218 aR fHerHA A
FHE F A AT EEE e a
90,000/ w7 31T A §T FHE I (AT FI
AT ger Y & 39 20 aR & T F
e 0 gt @ M 3§ FIEd AT aaw
siferas Sl e @ IR o AT /AR
s 90,000/ ¥ & wfeE FT anh o T
g3/
6. #f eragdw fAager awaT § [ @eEr A
T e ey AFR-3 §RT FEQU A
T 90,000/ FFF AT N T & PR
Raiw 15,09.2006 F dHERCT FAerd #H
03/11/2006 F & [EwETT gEaE A
ofews & Fggelt A A dEere agd/Ae
SRl ZRT FHNT HEHE, TEER N FHE @
Frecfas Hear Hifds w7 & FEET AT T
7. # guqdE Mege war § & A &
‘ ' qeT JRERAt GRT 3 & SN Hed @I
. o #r 7%, s s #7 7od 22,000/- ¥,
s @ FET 83,000/~ ®9F 0T Hg # He
10,000/~ w9 A Pl 1,15,000/- FFH 7T
7, Weg 1996 & o} #2006 dF 20 ‘
ARt # Fielr arectad Jqod orr T @ A
20#7%77##90000/-@#@7#37#@
Wmaﬁgvmmwmw#wé/
8 # ergeqda e aver § & A J
fmw##%mvﬁmmw@mw
Wﬁm#m#quﬁrmﬁ
| GRT e T el Gl A ERIGT IRY AT




8.

26.06.2006 is also quoted herein below for readykreference:--

ol TS, HeT: [AeHr H sy A & v 37y
ol & | ‘

9. & avgEs e et § R Herdr &
TAIT 97 fReie 30/03/2007 & ERT o
3BT TRY 2,62,318/- o + ST F e
&7 T TR BT T | A gk
T GEQUF Far R TRY T FERT e
7 ReF 11.08.2011 # 22,000/- # FX R
T & R FER av g gl o fMew &
FHT FTORAr & | Reiw 11.08.2011 &
THSAT $T o & AR T F FE & &
TIROT aTT AT ST o, AT yar 2
f&##ﬁ#'#ﬁwﬁmmwm
TR g1 gr 5T & 1 gawor argE g faar
S G R ERT FHSIAT AveT #X Rl
30.03.2007 F FHAT 2,62,318/- T + ST +

TEET F1Z GEl AT Hr S T arr

L VY -~ N o s,
HI& GNXoi G FTEPRT & |-

Sferarsr Iaentified by me say/- f'

R :30.8.2013  sd/-  Om Prakash Jain”

v

The letter ES(hibit-22 of ".the pIa_intiff-Mohd.l—ianif dét_pd

“Te T ,
HHA AATR Tes ,
IR.UE.HY. e serarsr

urdt- EATE FAIGFAS S/o EHE ST AR

Ryw- 3% o FAiw 1391 R 3606 &
A & T H |
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SR favT # T e ¥

(1) 7 & fr #F T 470001 & AT FO oA
/)

(2) 275*#%#10-12&##37?%7775/
o 4 ¥ @ & @ g T § S g
a7 At qf & P AW @ | |
(3) ‘*fam#fqé#aa‘gwmé;
SEe 72000/-8FRK FAR 9 H AEIRCT &g
farar o | ”

(4) a@'?‘ﬁw#%&maaﬂrma
g wEqel Fo A g FEAr | & 47000
#wﬁwgmzm?gweama’#zﬁ?#wrgaf
s & wgEwr @ & ogwar § 1 A

qﬁﬁ"aﬁzr)am‘wﬁgzéﬁféwwmaﬁa
Wé@e?gﬁgﬂmmmwmrﬁw

A .
i e & gk & 5 A aRfeuiaar

# d@d §d qe (wH 47000~ & ST P
d PvaroT R S @7 e G e Sd |

frerarst . sd/-
2 26.6.06 | HgFHE §ATD”

plaintifi-appellant had been sold out by the defendants at an
thrown-away price and rather it can be said that the b%st

possible price was realised by the respondents-defendadts-

T he learned counsel Mr. Rakesh Sinha appearing for the .

: épondents-defendants-RFC submitted that upon perusal of

|
!

the record, it cannot be said that the industrial uhit of the
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RFC from the defendant No.3-Akil Ahmed after making several

efforts for auction o{ the said unit and, therefore, the learned
cdunsel submitted that the suit of the plaintiff seeking

cancellation of the sale deed dated 15.09.2006 has rightly and

' correct\yArejected by the learned Trial Court and no inteference

is called for in the present first appeal The |ea| ned counsel also

subrnitted that the possession" of the umt |n questlon has

already been handed over to the bona fide purchaser, the
defendant No.3 way back ih {he year 2006 when the sale deed

was executed in his favour.

8. |have heardthe learned counsels for the parties at length

and upon perusal of the record of the case including the

impugned judgment and decree dated 04.03.2014, this Court is _>

of the ommon that there is no contra evidence available on

record to declare the legitimate _sale-deed in question as null

and void. It is noticed that several efforts for fetching the

e of the umt in questlon were made by the

reasonable pric

respondents—RFC after due publication of the auctlon '\otlces in

the newspapers in between the period of 1994 to 2006 and

‘éven the unit in question was put to auction for 20 times,
therefore, it cannot be believed

know all these developments but at the same time, he was

unt with the respondents-

supposed to square-up the loan acco
his unit was taken over by the

RFC in the year 1994 wher

respondents-RFC in accordance with Section 2

that the plaintiff—appellant would

9 of the SFC
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Act. The exercnse of the statutory powers cannot be held to be
illegal just for aok'tnce of the defaulter the pIanntnff—Mohd Hanif.
This Court is of the view that merely because of the possesenon

of the unit in question had been. taker, over by the respondents-

REC and the full price, as per the DLC Rates of the land, may |

not have been realised by the respondents—RFC that does not
become a ground for the borrower/defaulter for annulling the
sale-deed, which was validly executed in favour of the
respondent-defendant No.3. It is also noticed that for ten years,
the unit in question and tts assets were ,_rer.nainec‘ in a junk

position with the defaulter, the plaintiff Mohd, Hanif and the

same was ultimately taken ovet: by exercising the statut:ory _

poWers under S;eotton 29 of the éFC Act by the responde.tts-.

RFC. It is also noticed that, as stated in the affidavit of the
Manager, DW-1 Shri Om Prakash Jain, even the price offered
by the defendant No.3-Akil Ahhted at the initial stage of the

auction proceedlngs was much less (Rs. 60 000/- only) and only

i i

after negohatlons the price of the unit in questnon could be |

brought up to the level of Rs. 90 000/- and as there Were no

other purchaser avallable with  the respondents RFC the .
auction was struck in favour of the defendant No.3 and the sale- -

deed dated 15.09.2008 was executed in the office of Sub-

Registrar and the possession of the unit in question had been
handed over to the bona fide purchaser, the defendant No._3-

Akil Ahmed. Upon perusal of the record of the case, the W'on-

)

e i R e
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a‘ppeavrance of the defendant No.3-Akil Ahmed before the
_learned Trial Court for contesting the suit cannot enure to the
benefit of the plamtlff-appellant the defaulter. The defendant '
No.3-Akil Ahmed is a bona fide purchaser of the unlt in q‘uesuon‘.
fronﬂ a public' authority, vlike the. RFC. The respondents_-
defendants-RFC had put the unit in question;'into auction and
finalise the same in favour of the defendantr No.3 as per‘the
statutory provisions contained in the SFC Act. Therefore, tnis
'Cdurt is of the opm_ion that the reasons assigned by the learned
Trial Court on the basis__ of evidence led before it for upholding
such auction proceedmgs and consequent sale in favour of the
defendant No.3 is unassaﬂable and the same is not hable to be_
set aside in the present appeal and the appeal of the pl'untl‘f is
thus found to be devoid of merit and therefore, the same is
liable to be dismissed.
9. Accordingly and in view of the above, the present.Fi,rst
Appeal filed on behalf of the plainti‘ff-appelIant-Mohﬁd. Hanif S/o -
Ahmed stan‘ds dismissed. No costs. A copy of thié 'ofdér be
sent to the Trial Court concerned and to the parties concqrned
forthwith. |

(Dr. VINEET KOTHARY), J.

/Mahan/
131!
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